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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register, 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisons. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


III 


































CONTENTS 
LIST OF DECISIONS REPORTED 
DECEMBER 1964 
AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 
Page 
GLEN & MOHAWK MILK AssociaTION, INc. AMA Docket No. 
M 2-11. Stay order—Pending issuance of further order _. 1459 


LyLes Dairy Propucts. AMA Docket No. M 126-1. Inven- 
tory reclassification — Skim milk powder — Compensatory 
payment—Lehigh case—Termination of obligation -..--_- 1441 


MIDDLETOWN MILK & CREAM Div. DELTOWN Foops, INCOR- 
PORATED. AMA Docket No. M 2-16. Dismissal—On motion 
OIURENOR e253 Soci Sa an ee ete See ce tae 1458 


PIERRE, JOSEPH AND JAMES PIERRE, d/b/a PIERRE’S DAIRY. 
AMA Docket No. M 125-1. Dismissal—On motion of parties 1459 


Grain Standards Act 


WILLIAMSON, JOHN A., JR. GSL Docket No. 2. Grading— 
Wheat—Suspension of license—Consent -....------------ 1460 


Packers and Stockyards Act, 1921 


ALTSHELER, JOE, AND DILL PAYNE, d/b/a ALTSHELER & PAYNE 
v. GLEN HEBER. P&S Docket No. 3113. Failure to pay— 
MUIRPOPYONUNURUON oc 5ce0c2cnue ooo nbn Senco ase esen ck 1507 


BALCZEWSKI, KENNETH L. v. AMERICAN HEREFORD FARMS, INC. 
P&S Docket No. 3015. Breach of contract—Damages --.. 1511 


Brass, RoBperT W. P&S Docket No. 3377. Bonding require- 
ments—Cease and desist—Consent -_-__.---....-_.------ 1502 


BUCKLEY, HARRY v. PAUL DONALDSON d/b/a NORTH BLOOM- 
FIELD LIVESTOCK AUCTION. P&S Docket No. 3171. Dismis- 
sal—Complaint not timely filed. ......................... 1476 


COATES, VEARN, d/b/a NorRTH JUDSON LIVESTOCK MARKET. 
P&S Docket No. 3049. Prior order amended —~-------_---. 1467 


CripER, A. C., Mrs. P&S Docket No. 3394. Failure to pay 
when due—Cease and desist—Consent -_...-.-.----_--_. 


CONTENTS 
DECEMBER 1964 
AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Continued 


Page 
DRIVER, RUSSELL J., d/b/a VALLEY BREEDERS SERVICE. P&S 
Docket 3393. Failure to pay when due—Checks—Insolvency 
—Suspension of registration—Consent -_._..---..-...--. 1462 


EMBERTON, RONALD. P&S Docket 3353. Prior order amended 1484 


HALL, Don. P&S Docket No. 3355. Misrepresentations—Sus- 
pension of registration—Consent ~._-.------------------ 1504 


HOWARD, EDWIN J. v. AMERICAN HEREFORD FARMS, INc. P&S 
Docket No. 3092. Refund of down payment—Failure to 
deliver—Damages after rescission—Default ......._____- 1472 


JONES, LOWELL A. P&S Docket No. 3380. Failure to pay 
when due—Checks—Records—Suspension of registration— 
COROT ia eccrine eS Sa ite ret See re 1476 


LEHMANN, WAYNE R. P&S Docket No. 3347. Bonding re- 
quirements—Failure to pay when due—Suspension of reg- 
TRE N= IN ok a a er ee 1494 


LoGaN, D. M. v. BLOOMFIELD LIVESTOCK AUCTION. P&S Docket 
No. 3261. Dismissal—Complaint not timely filed—Suffi- 
cloney-Gf Conn 552m ee ease 1480 


MAXWELL, HARVEY. P&S Docket No. 3392. Bonding require- 
ments—Cease and desist—Consent ___._-.-__-__-__-____- 1521 


McCAMPBELL, O. B., AND GERALD E, LANGFORD, d/b/a RANGER 
AUCTION COMPANY v. TED SCARBROUGH AND T. B. SAUNDERS 
& Co. P&S Docket No. 3138. Clearor—Clearee—Liability 
of—Untimely counterclaim <...<....2652626262556245.- 1485 


MEYER, DONALD W. v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3014. Breach of contract—Damages -__--_--- 1516 


NortH GEORGIA LIVESTOCK AUCTION, INC. v. G. C. MARTIN 
AND E. I. WHITMIRE, d/b/a MARTIN WHITMIRE CATTLE Co. 
P&S Docket No. 3418. Reparation—-Default _....--_-_--- 1525 


PAYNE’S LIVESTOCK AUCTION, INC. v. PAUL V. RoBERTS. P&S 
Docket No. 3307. Claim against surety—Failure to pay in 
Sulll-— OS TORION: . ois Shaw eens edintngacss donccesmancass 1482 


Purvis, JOHN B. v. SAM P. THIESSEN AND OREN HOLLANDS- 
WORTH. P&S Docket No. 3129. Cause of action—Time of 
accrual—Complaint untimely filed—Dismissal ------------ 1489 








CONTENTS 


DECEMBER 1964 


AGRICULTURE DECISIONS—Continued 
Packers and Stockyards Act, 1921—Continued 


SAN JACINTO LIVESTOCK COMMISSION Co., INC. v. GLENDA AND 
KENNETH RICHARDSON. P&S Docket No. 3388. Reparation 
ape she a ee hs at 


SCHRANTZ, ERVIN v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3415. Reparation—Default ~.-_.__..-_--_-__-- 


SCHROCK, WALTER L. AND LEvI J. YODER, d/b/a SHIPSHE- 
WANA AUCTION COMPANY. P&S Docket No. 3401. Market 
agency—Minimum price guarantee—Refund of charges— 
Suspension of registration—Consent ~_-.--_---_--_------ 


Srioux City Stock Yarps, THE. P&S Docket No. 425. Modifi- 
cation and continuation of rates and charges ~----------- 


SouTH BRANCH STOCKYARDS, INC. v. Hays LIVESTOCK. P&S 
Docket No. 3278. Dismissal—Settlement ~-...--.-------- 


TRIPLETT, JIM. P&S Docket No. 3298. Bonding requirements 
—Suspension of registration—Default ~----------------- 


WHITE CouNTY COMMISSION Co., INC. P&S Docket No. 3370. 
Market agency—Checks—Shippers’ proceeds—Insolvency — 
Suspension of registration—Consent ~---------.--------- 


WILSON, LEMUEL J., AND ROBERT HARVEY, JR., d/b/a Roc- 
ERSVILLE LIVESTOCK MARKET. P&S Docket No. 3435. False 
weights—Suspension of registration—Consent ._..______- 


Woop BROTHERS v. ABE MILLER. P&S Docket No. 3389. Dis- 
MMA BOON OL PARNER oo eo ee 


YANCEY, BOBBY GORDON, AND JERRY LESTER YANCEY, d/b/a 
YANCEY BROTHERS. P&S Docket No. 3387. Failure to pay 
when due—Drafts—Cease and desist—Consent__________-_ 


Perishable Agricultural Commodities Act, 1930 


ABE GREEN PRODUCE v. WHITEY PRODUCE COMPANY, INC. 
PACA Docket No. 9311. Acceptance—Liability _._....._-- 


BANANA DISPATCH INC. v. B. ZAZZALI & Co. PACA Docket 
0651. ‘BMesaration—Detawlt: ..2...5-.-52 65st eee nee 


VI 





Page 


1499 


1523 


1524 


1497 


1464 


1492 


1524 


1470 





CONTENTS 


DECEMBER 1964 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued 


BARNES COMPANY, THE v. EDWARD BOKER, INCORPORATED. 
PACA Docket No. 9498. Novation—Authority of broker— 
Date of Gnesi eee 


BELSON, JOE v. Hoosier Potato Co., Inc. PACA Docket No. 
9147. Acceptance—Untimely rejection—Breach of warranty 


BENNY MANDELL PropuceE, INC. v. FAIRFAX Foops DISTRIB- 
UTING COMPANY. PACA Docket No. 9634——Reparation— 
Weitere eas ey 


BRANCUCCI PRODUCE Co. v. BUCK’S TOMATO Co., INC. PACA 
Docket 9517. Reparation—Admission of liability --.----- 


BROWN, LEROY v. C. J. GOODSELL. PACA Docket No. 9494. 
Dismissal —Motion of partiet<.oo6 sons sceecnene 


Bup ANTLE, INC. v JAMES J. ROTELLA. PACA Docket No. 
O88). Reieetion—Daniaget <6 ic oo ieee anamaee 


BUSHMAN BROKERAGE, INC. v. BUCK’s TOMATO Co., INc. PACA 
Docket No. 9446. Reparation—Admission of liability ~---- 


CASCADIAN FRUIT SHIPPERS, INC. v. BUCK’s TOMATO Co., INC. 
PACA Docket No. 9449. Reparation—Admission of liability 


CHELAN FALLS COLD STORAGE Co. v. BuCK’s TOMATO Co., INC. 
PACA Docket No. 9448. Reparation—Admission of liability 


COLORADO POTATO GROWERS EXCHANGE v. BUCK’s TOMATO Co. 
Inc. PACA No. Docket 9448. Reparation—Admission of 
PORNO ices ite ere eer ore ae gee ee ee 


CoLoRADO PoTATO GROWERS’ EXCHANGE v. SOUTHERN PRODUCE 
Co., Inc. PACA Docket No. 9628. Reparation—Default__ 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE 
Co. PACA Docket No. 9615. Stay order—Pending issuance 
Ot Supt ONG 3s 5 ier See 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE 
Co. PACA Docket No. 9615. Motion to reopen after default 
NN i i ig circa geen acing teen eae 


CONTINENTAL Fruit Co., INc. v. Louts & SALVATORE MONDA. 
PACA Docket No. 9655. Reparation—Default________-- 


Page 


1583 


1570 


1593 


1591 


1589 


1525 


1590 


1591 


1590 


1590 


1592 


1576 








CONTENTS 


DECEMBER 1964 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued 


VIII 





CRUTCHFIELD, ALBIN P. v. L. & A. PRODUCE AND/oR W. & K. 
Marz Propuce. PACA Docket No. 9605. Undisputed amount 


DEBRUYN MIDWEST PRODUCE Co., INC. v. BUCK’s TOMATO Co., 
Inc. PACA Docket No. 9440. Reparation—Admission of 
MOUND Concceecd ended sees eee ea a eee ee 


EVERGREEN F Actors, INC. v. SHORELAND FREEZERS, INC. PACA 
Docket No. 9581. Dismissal—Settlement ~-...--.-----~-- 


F. C. Durer Co. v. EASTERN PoTATO DEALERS. PACA Docket 
9354. Agent—Rejection—Rescission-—Dismissa]l ~...._---- 


FowLer PACKING COMPANY v. ANTHONY ABBATE FRUIT DIs- 
TRIBUTORS, INC. PACA Docket No. 9339. Breach—Failure 
to establish—Acceptance—Liability ._..-..---._----------- 


FRANK FINE COMPANY v. LEWIS PropucE. PACA Docket No. 
9640. Reparation—Default __...._.--------------------- 


FRUIT GROWERS SERVICE Co. v. BuckK’s TOMATO Co., INC. 
PACA Docket No. 9439. Reparation—Admission of liability 


GEORGE GUENTHNER & SON v. ARROWHEAD GROWERS SALES 
Co. PACA Docket No. 9353. Petition for reconsideration 
same 1S coe Sh ree 


H. F. Byrp, INc. v. Buck’s TOMATO Co., INc. PACA Docket 
No. 9450. Reparation—Admission of liability _........__- 


HEIDEMA Bros., INC. v. LEONARD PRODUCE Co. PACA Docket 
No. 9639. Reparation—Default ~.........----------_-_- 


HOLLANDALE MARKETING ASSOCIATION v. BUCK’s TOMATO Co., 
Inc. PACA Docket No. 9516. Reparation—Admission of 
o_o ee ee ee 


KNOWLES & COMPANY v. SOUTHERN PRODUCE Co., INc. PACA 
Docket No. 9630. Reparation—Default ~--.......-_.-__- 


M. Botner & SON, INC. v. CENTRAL PRODUCE Co., INC. PACA 
Docket No. 9389. Damages—Resales—Failure to prove— 
EOIINEO 25 on a See ceca ana Bee ee 


Page 


1563 


1590 


1590 


1564 


1545 


1592 


1590 


1535 


1591 


1692 


1591 


1592 


a yn 





vy 


TT en 
Vs a , 


CONTENTS 


DECEMBER 1964 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued 


PATMON FARMS v. WESTERN PRODUCE Co. PACA Docket No. 
9241. Failure to order shipment—Damages --_--------- 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. R-B 
Propuce Co., INc. PACA Docket No. 9627. Reparation— 
NN i i lar a a a a 


PRODUCE SALES Co. v. M&M Propucg Company, INc. PACA 
Docket No. 9614. Reparation—Default -........--_------ 


REICHLE, EARL A. v. HARRISBURG DAILY MARKET, INC. PACA 
Docket No. 9570. Dismissal—Motion of parties ---.------ 


SANTA CLARA PRODUCE, INC. v. CALIFORNIA PRODUCE Ex- 
CHANGE, INC. PACA Docket No. 9601. Dismissal—Settle- 
TRANG 6 onconannininicimnswete connec a oancaeeeteasas 


SANTUCCI PRODUCE v. CLIFF LANE. PACA Docket No. 9426. 
Acceptance—Liability—Merchantability .....____.-..--.-- 


SEASON PRODUCE Co., INC. v. ROSELLA’S FRUIT & PRODUCE Co., 
INC., AND VEGETABLE PACKERS INc. PACA Docket No. 9230. 
Failure to reject promptly—Acceptance—Suitable shipping 
condition—Tomatoes—Damages—Broker __.__-__-__--_-- 


STANLY PRODUCE COMPANY v. HARRIS PropucE Co. PACA 
Docket No. 9592. Reparation—Default _....-..-.-_-__--- 


THomas J. Hotr COMPANY v. CHARLES R. MARSH & CoM- 
PANY. PACA Docket No. 9244. Cause of action—Time of 
accrual—Complaint timely filed—Attorney’s fees—Freight 
charges— Reimbursement __---------------------------- 


Topp, BASIL MACK, d/b/a THE ToDD CoMPANY. PACA Docket 
No. 9566. Repeated and flagrant violations—Revocation of 
HOMISA: ccccco canes ts ae ee ae ee ee 


TROPICANA IMPORTING Co., INC. v. SHEPPARD PRODUCE. PACA 
Docket No. 9641. Reparation—Default _._....-._-------- 


W. B. Nock & Son, INc. v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 9410. Dismissal—Settlement ....---_-- 


WELCH Fruit SALES, INC. v. Buck’s TOMATO Co., INc. PACA 
Docket No. 9444. Reparation—Admission of liability -_.-- 


Page 


1530 


1591 


1598 


1589 


1589 


1577 


1537 


1593 


1554 


1561 


1592 


1589 








CONTENTS 


DECEMBER 1964 
AGRICULTURE DECISIONS—Continued 


COURT DECISION 


Agricultural Marketing Agreement Act of 1937 


Page 
INDEPENDENT DAIRYMEN’S CO-OPERATIVE v. UNITED STATES OF 
AMERICA, ORVILLE L. FREEMAN, United States Secretary of 
Agriculture., and ByFrorD W. BAIN, Market Administrator. 
U.S.D.C.N.D. Texas. December 18, 1964 ~_-------------- 1594 
CUMULATIVE MATERIAL 
JANUARY-DECEMBER 1964* 
Cumulative list of Agriculture Decisions _....._.....-_._-- 1597 
Cumulative list of Court Decisions ~........._---____-____ 1644 
CRRHIRUIVG7RUDIDEG SNORE ooo 8 ok on cee eee eeea 1645 


*Cumulative material will be found in the December issues of Agriculture Decisions. 








AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9486) 


In re LYLES Dairy Propucts. AMA Docket No. M 126-1. De- 
cided December 14, 1964. 


Inventory Reclassification—Skim Milk Powder—Compensatory 
Payment—Lehigh Case—Termination of Obligation 


Order provisions which impose charges on basis of inventory reclassification 
and the use of skim milk powder in Class I fluid milk products are in 
accordance with law and petitioner has failed to establish the invalid- 
ity of such provisions and charges on the basis of the Lehigh case. 


Wade, Callaway & Marshall, of Fort Worth, Texas, for petitioner. Mr. 
John A. Campbell for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and the subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of obligations imposed against petitioner as owing to the pro- 
ducer-settlement fund under Order No. 126 (7 CFR 1126), issued 
under the act and regulating the handling of milk in the North 
Texas marketing area.’ Petitioner challenges the validity of sec- 
tions 1126.70(c) and 1126.70(d) of the order which impose the 
disputed charges on the basis of inventory reclassification and 
petitioner’s use of skim milk powder in Class I fluid milk prod- 
ucts, respectively. Respondent filed an answer to the petition 
and the amended petition upholding the validity of the con- 
tested provisions of the order and the charges resulting there- 
from. Respondent further alleges that section 1126.98 of the 
order bars recovery as to a portion of petitioner’s claim. 


1Effective January 1, 1962, the order regulating the handling of milk in the North Texas 
marketing area, previously designated as Order No. 43, was renumbered as Order No. 126 
(26 F.R. 12752), and shall be referred to herein by that designation. 


1441 





1442 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 23 A.D. 1441 


An oral hearing was held before Jack W. Bain, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, May 16 and July 25, 1963, in Dallas, Texas. At the 
hearing, petitioner was represented by Sam J. Callaway, Jr. of 
Wade, Davis, Callaway & Marshall, Attorneys at Law, Fort 
Worth, Texas, and respondent was represented by John A. Camp- 
bell, Office of the General Counsel, United States Department 
of Agriculture. Three witnesses testified and 18 exhibits were 
introduced into evidence. After the hearing the parties filed 
briefs. On September 29, 1964, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. Petitioner filed 
exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Lyles Dairy Products, is a corporation organized 
and existing under the law of the State of Texas whose address 
is 2909 Vaughn Boulevard, Fort Worth, Texas. Petitioner oper- 
ates a pool plant? under the order at this location utilizing be- 
tween 97 and 98 percent of its milk and milk product receipts 
at such plant for Class I purposes and is a handler regulated by 
Order No. 126, as amended, issued under the act and regulating 
the handling of milk to the North Texas marketing area. 


2. During the period January 1961 through March 1963, peti- 
tioner purchased and utilized 111,450 product pounds of other 
source? non-fluid milk (powder) in its plant, or 1,225,950 fluid 
skim pounds, representing the fluid skim equivalent pounds of 
such powder. Fluid skim milk derived from producer milk or 
otherwise regardless of source which is utilized in the manufac- 
ture of powder is classified as Class II under the order. Most 
of the non-fluid milk (powder) purchased by petitioner was util- 
ized for Class I purposes in buttermilk, chocolate milk and other 
fluid milk products. 


8. Of the 1,225,950 fluid skim equivalent pounds of powder 
purchased and utilized by petitioner during the period January 
1961 through March 1963, 627,729 fluid skim pounds were allo- 
cated to Class I and 598,221 fluid skim pounds were allocated to 
Class II pursuant to section 1126.46(a)(3) of the order. With 
respect to the 627,729 fluid skim pounds allocated to Class I, the 
market administrator billed petitioner $11,475.51 as owing to the 


2Milk received at pool plants is classified, priced and pooled under the order. 
8See § 1126.16 of the order set out in Finding of Fact 7 hereinafter. 
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producer-settlement fund. The charge was computed pursuant 
to section 1126.70(d) of the order by multiplying the pounds of 
skim equivalent allocated to Class I by the difference between the 
order Class I value of skim milk and the order Class II value of 
skim milk. Most of the skim milk powder purchased and utilized 
by petitioner probably was derived from milk produced by dairy 
farmers who were not “producers” under the order, while some 
of such powder probably was derived from producer milk under 
the order. Charges were also assessed against petitioner as ow- 
ing to the producer-settlement fund pursuant to section 1126.70 
(d) of the order for certain months during the period Septem- 
ber 1957 through December 1960, on non-fluid skim milk sim- 
ilarily utilized in and allocated to Class I. 


4. At the beginning of each of the months January 1961 
through March 1963 petitioner had opening inventories of fluid 
milk products containing in the aggregate 28,776 pounds of but- 
terfat and 784,620 pounds of skim milk. The butterfat and skim 
milk in these opening inventories had been classified in Class II 
as closing inventories of fluid milk products pursuant to section 
1126.41(b) (6) for the respective preceding month. 


5. Of the 784,620 pounds of skim milk in opening inventory 
544,639 pounds were allocated to Class I pursuant to section 
1126.46 (a) (8) of the order, of which 503,368 pounds were sub- 
ject to a reclassification charge pursuant to section 1126.70(c) 
of the order. Of the 28,776 pounds of butterfat in opening inven- 
tory, 2,451 pounds were allocated to Class I pursuant to section 
1126.46(b) of the order, of which 1,235 pounds were subject to 
a reclassification charge pursuant to section 1126.70(c) of the 
order. 


6. With respect to the 503,368 skim pounds and 1,125 butter- 
fat pounds in opening inventory allocated to Class I and subject 
to a reclassification charge, the market administrator billed the 
petitioner $9,232.24 as owing to the producer-settlement fund. 
The charge was computed pursuant to section 1126.70(c) of the 
order by multiplying the hundredweight of skim milk and but- 
terfat so allocated to Class I by the difference between the appli- 
cable Class II price for the preceding month and the applicable 
Class I price for the current month. Charges were also assessed 
against petitioner as owing to the producer-settlement fund of the 
order for certain months during the period September 1957 
through December 1960 on opening inventory of butterfat and 
skim milk similarly allocated to Class I. 





1444 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 23 A.D. 1441 


7. Order No. 126, as amended, reads in pertinent part as 


follows : 4 
§1126.70 Computation of value of milk. 


The value of milk received during each month by each 
handler shall be a sum of money computed by the market 
administrator as follows: 


(a) Multiply the pounds of producer milk in each class by 
the applicable respective class prices and add together the 
resulting amounts;.. . 


(c) Add the amount computed by mutiplying the differ- 
ence between the applicable Class II price for the preced- 
ing month and the applicable Class I price for the current 
month by the hundredweight of skim milk and butterfat sub- 
tracted from Class I pursuant to § 1126.46 (a) (8) and the cor- 
responding step of § 1126.46(b) for the current month: Pro- 
vided: That such hundredweight of skim milk and butterfat 
for which an amount is computed shall not exceed the hun- 
dredweight of skim milk and butterfat allocated to Class II 
milk pursuant to paragraph (a) (3) [and (4)] and the 
corresponding step of paragraph (b) of § 1126.46 plus the 
hundredweight of skim milk and butterfat in Class II milk 
after making the calculations for such handler pursuant to 
§ 1126.46(a) (8) and the corresponding step of § 1126.46 (b) 
both for the preceding month; 


(d) Add the amount computed by multiplying the differ- 
ence between the Class II price, adjusted by the Class II 
butterfat differential, and the Class I price at the pool plant, 
adjusted by the Class I butterfat differential, by the hun- 
dredweight of skim milk and butterfat substracted from 
Class I pursuant to § 1126.46(a) (3) and the corresponding 
step of paragraph (b) ; 


[(e) In any month in which total receipts of producer milk 
by all handlers are 110 percent or more than Class I sales 
by all handlers, add the amount computed by multiplying the 
hundredweight of skim milk and butterfat subtracted from 
Class I milk pursuant to § 1126.46(a) (4) and the corres- 


4The order provisions effective April 1, 1962 (27 F.R. 2557) are set forth herein. While 
the order was amended during the period September 1957 through March 1963, the changes 
are not pertinent to the issues presented in this proceeding unless noted herein. 
5 Material in brackets suspended January 1, 1963 (28 F.R. 62). 
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ponding step of paragraph (b) by the difference between the 
Class II price, adjusted by the Class II butterfat differential, 
and the Class I price at a pool plant of the same location as 
the nonpool plant supplying such other source milk, adjusted 
by the Class I butterfat differential: Provided: That if such 
handler has received other source milk in the form of fluid 
milk products from two or more nonpool plants. the amount 
of skim milk and butterfat allocated to Class I milk shall be 
considered to have been received from the plants in sequence 
starting with the nonpool plant at which the smallest loca- 
tion differential is applicable;] ... 


§ 1126.46 Allocation of skim milk and butterfat classified. 


After making the computations pursuant to § 1126.45, the 
market administrator shall determine the classification of 
milk received from producers as follows: 


(a) Skim milk shall be allocated in the following man- 
a 


(3) Subtract from the remaining pounds of skim milk in 
each class, in series beginning with Class II milk, the pounds 
of skim milk in other source milk received during the month 
in a form other than fluid milk products; 


(4) Subtract from the remaining pounds of skim milk in 
each class, in series beginning with Class II milk, the pounds 
of skim milk received during the month in the form of fluid 
milk products which were not subject to the Ciass I pricing 
and payment provisions of another order issued pursuant to 
the act; ... 


(8) Subtract from the remaining pounds of skim milk in 
each class, in series beginning with Class II milk, the pounds 
of skim milk in inventory of fluid milk products on hand at 
the beginning of the month;... 


(b) Butterfat shall be allocated in accordance with the 
same procedure prescribed for skim milk in paragraph (a) 
of this section; and 


(c) Add the pounds of skim milk and butterfat allocated 
to producer milk in each class, pursuant to paragraphs (a) 
and (b) of this section and determine the percentage of but- 
terfat in each class. 
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§ 1126.15 Fluid milk products. 


“Fluid milk products” means milk, skim milk, buttermilk, 
flavored milk drinks, cream and any other product defined 
as Class I milk pursuant to § 1126.41(a) (1) and (2). 


§ 1126.16 Other source milk. 


“Other source milk” means all skim milk and butterfat 
contained in: (a) receipts during the month of fluid milk 
products except (1) fluid milk products received from other 
pool plants, or (2) producer milk; and (b) products, other 
than fluid milk products, from any source (including those 
produced at the plant), which are reprocessed or converted 
to another product in the pool milk plant during the month. 


§ 1126.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1126.48 and 
1126.44, the classes of utilization shall be as follows: 


(a) Class I milk shall be all skim milk (including recon- 
stituted skim milk) and butterfat: 


(1) Disposed of in the form of milk, skim milk, butter- 
milk, flavored milk drinks, cream (except cultured sour 
cream), and any mixture (except eggnog and bulk ice cream 
and frozen dairy product mixes) of cream and milk or skim 
mai: . .. 


(b) Class II milk shall be all skim milk and butterfat: 


(1) Used to produce any product other than those speci- 
fied in paragraph (a) of this section;... 


(6) In inventory at the end of the month of fluid milk 
products; ... 


§ 1126.98 Termination of obligation. 


The provisions of this section shall apply to any obliga- 
tion under this part for the payment of money... . 


(d) Any obligation on the part of the market administra- 
tor to pay a handler any money which such handler claims 
to be due him under the terms of this part shalt terminate 
two years after the end of the calendar month during which 
the milk involved in the claim was received if an underpay- 
ment is claimed, or two years after the end of the calendar 
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month during which the payment (including deduction or 
set-off by the market administrator) was made by the hand- 
ler if a refund on such payment is claimed, unless such han- 
dler, within the applicable period of time, files, pursuant to 
section 8(c) (15) (A) of the act, a petition claiming such 
money. 


CONCLUSIONS 
I 


Order No. 126, as amended, contains a scheme whereby each 
handler pays for milk subject to regulation under the order at 
minimum class values or prices, differing according to the use he 
makes of such milk, while producers receive a uniform or blend 
price based upon the total value of all milk used by all handlers 
under the order. Each handler pays his own producers at the 
uniform price and then, through adjustments with the producer- 
settlement fund kept by the market administrator, brings the 
total he has paid to producers up to (by paying into the pro- 
ducer-settlement fund) or down to (by receiving money from 
such fund) the total he is required to pay at class prices. In 
effect, a handler receives from the producer-settlement fund the 
amount by which the value of his milk at the class prices is less 
than the value at the blend price and pays into the producer- 
settlement fund the amount by which the value of his milk at 
the class prices exceeds the value at the blend price. 


Further, the order classifies milk received at pool plants on 
a monthly basis. When the operator of a pool plant receives 
milk or milk products from another plant in addition to receiv- 
ing milk from producers, the source of the skim milk and butter- 
fat leaving the plant is generally unidentifiable as to source. In 
order to classify and price the producer milk received at the 
plant during the month, all receipts are classified in accordance 
with all uses at the plant. Such classification includes closing 
inventory of fluid milk products in Class II. Section 1126.46 of 
the order sets up a series of allocations or subtractions from over- 
all classifications of milk used in the plant. The plant classifica- 
tions remaining after these subtractions are the classifications 
attributed to the producer milk received during the month. Class 
prices are applied to the pounds of producer milk in each class 
and to this value is added the charges under sections 1126.70(c) 
and (d), the order provisions in dispute herein. 
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Petitioner challenges the validity of sections 1126.70(c) and 
(d) of the order and the charges resulting therefrom almost 
entirely on the basis of Lehigh Valley Cooperative Farmers, Inc. 
v. United States, 370 U.S. 76 (1962). The Supreme Court held 
in Lehigh that certain compensatory payment provisions of the 
New York-New Jersey milk marketing order were invalid and not 
in accordance with law insofar as such provisions required a com- 
pensatory payment measured by the difference between the Class 
III and Class I prices under such order to the producer-settle- 
ment fund by a handler operating a nonpool plant on Class I 
milk distributed within the marketing area from such nonpool 
plant, in that such provisions and the payments resulting there- 
from, in effect, constituted “trade barriers” inconsistent with the 
policy expressed by Congress in section 8c(5)(G) of the act (7 
U.S.C. 608c(5) (G)).6 The Court did not thereby strike down all 
compensatory payments. On the contrary, the Court only found 
the rate of payment involved therein to be invalid and specifically 
recognized the necessity for, and explored possible means of, reg- 
ulating nonpool or outside milk, so that petitioner’s characteri- 
zation of the charges involved herein as compensatory payments 
does not decide this dispute. In fact, it is patent, it seems to 
us, that, for the reasons hereinafter set forth, the controversy 
herein is, in part at least, distinguishable from that presented 
to the Court in Lehigh and that, in any event, section 1126.70(d) 
and, consequently, section 1126.70(c) are within the standard for 
validity suggested therein.” 


Section 1126.70(d) of the order here in controversy prescribes 
a charge on skim milk and butterfat in Class I fluid milk prod- 
ucts derived from or reconverted from other source nonfluid milk 
products at a handler’s pool plant. The dispute herein arises, in 
part, from petitioner’s conversion during the period September 
1957 through March 1963 of a Class II nonfluid milk product, 
skim milk powder, into fluid milk products utilized for Class I 
purposes. Such conversion and utilization resulted in the allo- 
cation of some of such powder for purposes of classification to 


6“No marketing agreement or order applicable to milk and its products in any marketing 
area shall prohibit or in any manner limit, in the case of the products of milk, the market- 
ing in that area of any milk or product thereof produced in any production area in the 
United States.” 

7Although section 1126.70(d) was included in footnote 9 of the Lehigh decision as one of 
23 order provisions similar to the order there in controversy, its inclusion there rather than 
section 1126.70(e) was obvious error. (See 28 F.R. 62 for suspension of section 1126.70(e) 
of the order.) See also footnote 13 of the Lehigh decision for orders dissimilar to that 
involved in Lehigh, which orders contain provisions comparable to section 1126.70(d), that 
is, which orders impose a charge on nonfluid milk products allocated to Class I. 
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Class I pursuant to section 1126.46(a) (3) of the amended order 
with a charge imposed thereon pursuant to section 1126.70(d) 
representing the difference between the Class II and Class I 
values of skim milk under the order, that is, the difference be- 
tween the value of the fluid milk products in their earlier form 
and the value thereof in the form in which utilized by petitioner. 
(See Findings of Fact 2 and 3). This charge applies to skim milk 
in “other source milk received during the month in a form other 
than fluid milk products.” (See section 1126.46(a) (3).) “Other 
source milk” is defined in section 1126.16 of the order to encom- 
pass “all skim milk and butterfat contained in ... products, other 
than fluid milk products, from any source (including those pro- 
duced at the plant), which are reprocessed or converted to anoth- 
er product in the pool milk plant during the month” (emphasis 
supplied). Thus, the disputed charge is applied to all powder, 
whether derived from producer milk, as defined in the order, or 
otherwise, converted into and allocated to a Class I product and 
utilized in that form. 


While it is not possible to identify with precison the source 
of the powder upon which the contested charge was levied, the 
record herein indicates that most of the skim milk powder util- 
ized by petitioner in Class I fluid milk products probably came 
from the milk of dairy farmers who were not “producers” under 
the order, but that some of such powdered skim milk was orig- 
inally derived from producer milk. To the extent that a charge 
pursuant to section 1126.70(d) was assessed against reconsti- 
tuted powdered skim milk utilized in Class I and derived from 
the latter source, it is clear that no compensatory payment on 
outside, nonpool milk is involved, the Lehigh problem is not pre- 
sented herein and section 8c(5)(G) of the act is not applicable 
thereto. Rather, we have for consideration in that event a re- 
quirement comparable to the statutory mandate or authorization 
that a pool or fully regulated handler pay for milk “in accord- 
ance with the form in which or the purpose for which it is 
used.’”® See section 8c(5) (A) of the act (7 U.S.C. 608c(5) (A)). 
In other words, this situation is similar to the conversion by a 
pool handler of a Class II product derived from milk he received 
from producers into a higher classification and the requirement 
that such handler account to the pool therefor on the basis of his 





8 As we are not here involved with the conversion of skim milk powder manufactured by peti- 
tioner from milk it received from producers, but rather, the conversion of powder manufac- 
tured from producer milk received by another pool handler, the situation is only comparable 
to and not that described in section 8c(5)(A) of the act. 
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utilization in the higher class. Stated another way, the charge 
of the difference between the order Class II and Class I values 
merely reflects the increase in value of producer milk payable to 
producers due to its reconstitution or utilization in fluid form by 
a regulated handler. The problem of compensatory payments on 
nonregulated or nonproducer milk is not thereby posed and the 
order provision in this connection merely results, in effect, in 
uniform minimum prices to all regulated handlers for each use 
classification of milk received from producers (Cf. In re Bay 
State Ice Cream Company, 23 A.D. 1048 (1964)), “the imme- 
diate object of the Act.” Stark v. Wickard, 321 U.S. 288, 291 
(1944).® Absent such a provision or charge on powdered skim 
milk utilized for fluid or Class I purposes whether imposed upon 
powder manufactured by the regulated handler from milk re- 
ceived from producers or powder made from producer milk and 
purchased by the handler, the price advantage thus resulting to 
the handler, consequent inequity among handlers and the loss to 
producers of the value of their milk so utilized would or could 
be of sufficient significance as to affect orderly marketing condi- 
tions, the classification and pricing plan under the order and the 
statutory purposes.!° (Cf. decision of the Secretary at 20 F.R. 
6969, 6972 (1955) and 22 F.R. 6771, 6773 (1957) ). A great deal 
in the way of evidence or “expertise” is not required to foresee 
these consequences. 


9The order imposes minimum prices to be paid by handlers to producers for each use 
classification of milk received from producers. Petitioner’s purchase of skim milk powder 
manufactured from producer milk was undoubtedly at a price higher than the order Class 
II price as such price included at least the processor’s cost of making the powder in addi- 
tion to the manufacturing handler’s payment of the Class II order price to producers. 
However, the order only encompasses the payment of minimum prices to producers and is 
only concerned with the minimum price for the raw material. Premiums which a handler 
might pay to procure producer milk, in the first instance, to make the powder, the cost 
of plant operations in connection with the production of the powder, the costs associated 
with its reconversion back to fluid skim for Class I purposes, and other miscellaneous 
handling charges, are handler costs above and beyond the scope of the act and the order 
and are in no way associated with the computation of the value of producer milk used for 
Class I or Class II purposes. Any reduction in prices to producers to offset such costs 
would, in effect, charge back to producers a part or perhaps all costs of processing and 
are no more justified than requiring producers to share the costs of processing and distri- 
bution of other fluid milk products. 

10Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy thereof to estab- 
lish and maintain such orderly marketing conditions for agricultural commodities in inter- 
state commerce as would establish parity prices, and section 8c(18) (7 U.S.C. 608¢(18) ) 
modifies this to provide for the prices therein described. Thus, it is the statutory policy, in part, 
to establish and maintain an orderly market to bring about and maintain the statutory price 
level. In re Hygeia Dairy Company, 19 A.D. 257 (1960), aff’d 5th Cir. Jan. 10, 1964; In 
re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re Beatrice Foods 
Co., 15 A.D. 767 (1956), aff'd N.D. Okla. Feb. 25, 1957; In re Terrace Park Dairy, 12 
AD 1383 (1953). See Heinemann Creameries, Inc. and Kewaskum Dairy Company v. Ben- 
son (E.D. Wis. Oct. 80, 1958). See also United Milk Producers of New Jersey v. Benson, 
229 F. 2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956). 
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II 

As indicated above, however, the bulk of the skim milk pow- 
der converted by petitioner into Class I fluid milk products upon 
which a charge was levied pursuant to section 1126.70(d) of the 
order apparently was not made from producer milk. Petitioner’s 
major attack is in connection with the charge on this powder. 
With respect to such powder, petitioner contends that the charge 
of the difference between the order Class II and Class I values 
thereon constitutes a “trade barrier” inconsistent with section 
8c(5)(G) of the act on the basis of Lehigh Valley Cooperative 
Farmers, Inc. v. United States, supra. We do not believe that 
petitioner has sustained its burden of proof in this regard. Cf. 
e.g., United States v. Rock Royal Cooperative, Inc., 309 U.S. 533 
(1939) ; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 (E.D. 
Mo. 1945), aff’d, 157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D. Pa. 1944), aff’d, 149 F. 2d 860 (3d Cir. 1945). 

In the Lehigh case, the Court found that a nonpool plant han- 
dler was required by the Pennsylvania Milk Control Commission 
to pay dairy farmers delivering milk to it $6.40 per hundred- 
weight for such milk and in addition, to pay as compensatory 
payments into the producer-settlement fund under the New York- 
New Jersey milk order $2.78 per hundredweight for Class I milk 
it sold in the marketing area thereunder, that is, a total of $9.18 
per hundredweight for fluid milk sold in the area “while the han- 
dlers maintaining pool plants in the area would pay only the 
Class I price, which was $6.23 in August 1957.” Lehigh Valley 
Cooperative Farmers, Inc. v. United States, supra, at p. 86. On 
the basis of these facts, the conclusion of “trade barrier” followed. 

Here the rate of payment upon other source skim milk powder 
converted by a regulated pool handler into Class I fluid milk 
products was considered by the Secretary in the decision which 
preceded the pertinent amendment to the order enacting the dis- 
puted provision and upon which it was based. It was determined 
in the decision that “In order to equalize costs between handlers 
and remove any price advantage a handler might have through the 
reconstitution of manufactured dairy products into fluid milk 
products, the rate of compensatory payment on other source milk 
received in the form of concentrated products should be the dif- 
ference between the Class I price and the Class II price, adjusted 
by the applicable butterfat differential.” (22 F.R. 6771, 6773). 
This in turn was based upon evidence in the promulgation hear- 
ing record to the effect that skim milk powder made from non- 
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producer milk was purchased by nonregulated handlers at man- 
ufacturing prices comparable to or approximating the North 
Texas order Class II price.11 Moreover, such result, that is, parity 
of pricing of order and nonorder manufacturing milk, is to be 
expected as an examination of the Class II price under the order 
reveals that it is related to the prices received by dairy farmers 
in the cheese, butter and powder manufacturing section of the 
country for their milk. (See sections 1126.50(b) and 1126.51(b).) 
The Class II price under the amended order is based on the price 
of 92 score butter on the Chicago exchange plus the price of pow- 
der thereon. As an alternative, the Class II price may be based 
on the price of cheese in Wisconsin. Market quotations for but- 
ter, powder and cheese represent prices for finished products and 
include not only the initial price paid dairy farmers for milk, 
but also contain manufacturing cost, transportation to market 
and manufacturing profit. The Class II price formula under the 
order, on the other hand, by virtue of the additions and multi- 
plications therein, adjusts such price quotations to the farm level 
and to milk of a standard butterfat content. For example, in 
arriving at order prices, section 1126.50(b) thereof reduces the 
Midwest price of approximately 8.5 pounds of powder by 4634 
cents and the Chicago price of approximately 5 pounds of butter 
by 15 cents, or a total of approximately 62 cents, to determine 
the price per hundredweight of raw milk utilized in the manu- 
facture of such volume of butter and skim milk powder. 


The decision of the Secretary in the light of the evidence in 
support thereof demonstrates, it seems to us, that the disputed 
charge does not represent a trade barrier to the “importation” 
of powdered skim milk. Equal treatment is accorded under the 
order to all powder converted to fluid uses from whatever source 
derived. As indicated above, the Lehigh decision appears to sanc- 
tion a type of payment which is designed to achieve competitive 
parity of pricing as between pool and nonpool milk. The payment 
provision involved was designed to and does exactly that in the 
context of the controversy herein. Cf. In re Fitchett Bros., Inc., 
22 A.D. 750 (1963) ; In re M. H. Laipson & Co. and South Royal- 


11See, e.g., page 160 of the hearing record (AO 231-A9), a comparison of Tables 3 and 
8 of Exhibit No. 4 with the order Class II price as adjusted for butterfat in Table 2 of 
Exhibit No. 5 of such record and Table 1 of Exhibit No. 5 thereof. While the pertinent 
decision of the Secretary talks in terms of or compares the cost of the finished product with 
the order Class II price, we can only conclude that such language is lacking in precision 
in view of the record evidence and that what was meant was a comparison of order prices 
with prices paid to dairy farmers not ‘“‘producers” under the order for milk utilized in 
manufactured products. (See also 29 F.R. 9213, 9221-2 for confirmation of this conclusion.) 
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ton Creamery, Inc., 22 A.D. 1194 (1963). Conversely, petitioner 
would enjoy a distinct price advantage over handlers converting 
to fluid usages powder manufactured from producer milk absent 
the contested payment, with resultant market inequity and dis- 
organization. 


Petitioner has not challenged the evidentiary support for the 
finding of the Secretary in connection with the rate of payment, 
or for that matter, the findings of the Secretary with respect to 
the need for such payments.!* The disputed order in general and 
the sections thereof providing for the charge of the difference 
between the order Class I and Class II prices on reconstituted 
skim milk powder utilized in fluid milk products are supported 
by the presumption, which has not been overcome by petitioner, 
that there are facts in existence which justify them. Borden’s 
Farm Products Co., Inc. v. Baldwin, 293 U.S. 194, 209 (1934) ; 
Pacific States Box & Basket Co. v. White, 296 U.S. 176 (1935) ; 
United States v. Rock Royal Cooperative, Inc., supra. 


In this regard, petitioner introduced into evidence in this pro- 
ceeding invoices allegedly representng the cost of skim milk pow- 
der purchased by it and utilized in Class I products. However, 
the validity of order provisions must be tested as to supporting 
evidence, reasonableness, etc., not on the basis of petitioner’s 
particular situation but on the basis of the facts adduced at the 
promulgation hearing and the decision of the Secretary in con- 
nection therewith. United States v. Mills, et. al., 315 F. 2d 828 
(4th Cir. 1963), cert. denied, 374 U.S. 832 (1963) ; Dairymen’s 
League Cooperative Association, Inc. v. Brannan, 173 F. 2d 57 
(2d Cir. 1949), cert. denied, 338 U.S. 825 (1949); Acme Fast 
Freight, Inc. v. United States, 154 F. Supp. 239 (S.D.N.Y, 1957). 


But, in any event, the invoices in issue are of no assistance to 
petitioner. Petitioner would compare or equate by use thereof the 
Class II price under the order which represents a minimum price 
for raw milk from a producer’s farm utilized for nonfluid pur- 
poses with its cost for a finished processed product and not the 
cost of the milk which was the raw material therefor to the 
processor. Petitioner is not comparing same things. It is com- 
paring grain at the mill with flour at the bakery. Petitioner’s 


12 Petitioner challenges in its petition but not in its brief the statutory authority for the 
imposition of such payments. The Court in Lehigh Valley Cooperative Farmers, Inc. v. 
United States, supra, at pp. 81-82, indicates the basis therefor. For a more detailed descrip- 
tion of the statutory authority therefor see, e.g., In re Suncrest Farms, Inc., 18 A.D. 191 
(1959), reversed on other grounds, 370 U.S. 76 (1962). 
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cost for the skim milk powder involved represented many charges 
in addition to the cost of the raw material including processing 
costs and profits, transportation costs, inspection fees, broker’s 
fees, etc. for a finished processed product delivered to petition- 
er’s plant. A more meaningful comparison would add to the price 
of Class II milk under the order at the least petitioner’s cost of 
separating producer milk into cream and fluid skim milk and the 
cost of changing the fluid skim milk into skim milk powder or, 
on the other side of the equation, would isolate the cost of the 
raw milk or the skim milk component of the raw milk utilized 
in the manufacture of the skim milk powder “imported” by peti- 
tioner. The Lehigh case involved a comparison of the price a 
non-regulated handler was required to pay his dairy farmers 
under State law for raw milk delivered to his plant and utilized 
for fluid purposes with the price a regulated handler was required 
under the order to pay producers as defined thereunder for raw 
milk delivered to his plant and similarily utilized. 


In addition, the invoices introduced into evidence demonstrate 
the existence of various grades of skim milk powder with a dif- 
ferential in price between the grades. For example, invoice No. 
8654, dated January 30, 1963, from Crouch Dairy Supply Co., 
Inc., to petitioner lists the sale to petitioner of 20 50-pound bags 
of “U.S.P.H. Grade A Mello Heat” at $18.60 per hundredweight 
and of 6 50-pound bags of “Regular Mello Heat” at $17.60 per 
hundredweight. Also, skim milk powder is manufactured by a 
roller and a spray process with powder resulting from the spray 
process apparently selling at a higher price than powder from 
the roller process. Which grade of powder from which process 
would petitioner have us compare with the order Class II milk 
price? 


The foregoing leads to the conclusion that the comparison 
advanced by petitioner is not feasible, appropriate or in keeping 
with the test employed by the Supreme Court in Lehigh Valley 
Cooperative Farmers, Inc. v. United States, supra. These consid- 
erations also demonstrate the impropriety of treating the matters 
set forth above in adjudication as distinguished from a general 
rule-making proceeding where the situation of all those subject 
to regulation and of the industry as an economic whole may be 
presented. Cf. Dairymen’s League Cooperative Association, Inc. 
v. Brannan, supra; Acme Fast Freight, Inc. v. United States, 
supra. 
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Further, it is interesting and significant to note that the 25 
50-pound bags of “Grade ‘A’ Spray Process Serum Solids” pur- 
chased by petitioner from Norris Dairy Products Co., which was 
probably made from regulated producer milk, was comparable 
in price to higher grade skim milk powder purchased from others. 
Such a comparison is much more meaningful than the one peti- 
tioner has advanced herein as both sides of the equation include 
manufacturing costs, etc. Moreover, the fact that the “imported” 
skim milk powder, that is, powdered skim milk manufactured 
from nonproducer milk probably in Wisconsin and Missouri, ap- 
parently readily and favorably competes with skim milk powder 
manufactured from the milk of regulated producers and, hence, 
regulated milk, clearly demonstrates the absence of a “trade bar- 
rier” proscribed by section 8c(5) (G) to such “imported” powder. 
Rather, the record demonstrates a parity of pricing between the 
producer and nonproducer milk utilized in the manufacture of 
skim milk powder and, in fact, between the powder resulting 
from such manufacture from both sources. 


The disputed charge under section 1126.70(d) of the order 
merely prohibits a regulated handler from utilizing a Class II 
product in Class I without paying the increase in value thereof 
into the pool. Unlike the situation or regulation in Lehigh where 
the nonpool plant handler was required to pay a charge not levied 
upon pool plant handlers, the section in controversy affords iden- 
tical treatment to powder, from whatever source derived, which 
is converted and utilized in a Class I product. Skim milk powder 
is thereby classified and priced in accordance with its use and 
no charge was assessed on skim powder not utilized by peti- 
tioner in Class I as the order classified such powder as Class II. 
Comparably priced powder produced in Wisconsin or North Texas 
both bear the disputed charge when utilized in Class I fluid milk 
products. 


Petitioner, as a business judgment, elected to utilize powder 
rather than to separate fluid skim milk from producer milk re- 
ceived at its plant. An officer of petitioner testified at the hear- 
ing that this was done for purposes of convenience and for the 
manufacture of a more desirable product. However, producers 
under the order and competing handlers are not responsible for 
and need not suffer as a consequence of such business judgment. 
This officer also testified that as a result of the use of skim milk 
powder in the manufacture of buttermilk its prices for butter- 
milk were the lowest on the market. Petitioner was enabled so 
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to market its buttermilk by reason of its failure to make the pay- 
ments which all other regulated handlers were required to make 
either pursuant to section 1126.70(d) or on Class I fluid skim 
milk utilized in the manufacture of buttermilk. We need only say 
at this point, it is believed, that the foregoing discussion in parts 
I and II of these Conclusions clearly demonstrates the need for 
the disputed charge and that petitioner may not now hide under 
the umbrella of the Lehigh decision, 


III 


Section 1126.70(c) of the order prescribes a charge on skim 
milk and butterfat in opening inventory in the form of fluid milk 
products (classified as Class II during the previous month), used 
in Class I during the current month, and allocated to, or deducted 
from, Class I uses pursuant to section 1126.46(a) (8) and (b). 
This charge is computed by multiplying the milk allocated to 
Class I times the difference between the current Class I price and 
the Class II price for the preceding month. We are here dealing 
only with milk in the form of fluid milk products and its source 
is immaterial. 


During the period September 1957 through March 1963 charges 
were also imposed upon petitioner pursuant to section 1126.70(c) 
in the form of inventory reclassification. This charge represents 
the difference between the value of the milk as tentatively clas- 
sified and its value as ultimately utilized. In other words, as 
fluid milk products remaining in inventory at the close of each 
month have not been disposed of by the handler, they cannot, at 
that time, be classified according to their final disposition by the 
handler. Some provision giving such products a tentative classi- 
fication would appear to be necessary, subject to whatever modi- 
fication is warranted to reflect their actual disposition at a later 
date. Section 1126.41(b) (6) of the order allows products in 
inventory to be tentatively classified in the lowest price class, and 
price adjustments are made only to the extent of a higher use or 
classification in the following month. For example, petitioner 
carried over 34,810 pounds of fluid skim milk and 1,240 pounds 
of butterfat from the January 1962 accounting period to Febru- 
ary 1962. On the last day of January these amounts of skim and 
butterfat were on hand in the form of fluid milk products, either 
in bulk or packaged form. Because their future disposition was 
unknown, the skim and butterfat were classified and priced pur- 
suant to section 1126.41(b) (6) as Class II closing inventory in 
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January 1962. A portion of the butterfat and all of the skim were 
allocated to Class I in February pursuant to section 1126.46 (a) 
(8) and (b) of the order. A charge was imposed pursuant to sec- 
tion 1126.70(c) as described above on the butterfat and skim al- 
located to Class I. 


Petitioner argues that “the net effect of this section [1126.70 
(c)] is to charge the penalty provided therein on other source 
milk only.” This assertion is not correct, The provision applies 
to all fluid milk products in petitioner’s plant at the end of one 
month, which in the next month are used for Class I purposes. 
It-applies to skim milk and butterfat, producer or nonproducer 
milk. As indicated by the testimony of Chapman E. Dunham, 
Assistant Market Administrator for the order, (page 21), the 
fluid milk products associated with a reclassification charge can- 
not be identified as to source. 


“If non-fluid milk had been used to make a Class I product 
in bottled stage, it would—we wouldn’t know whether it was 
made from powder or condensed or fluid milk at that time, 
but it would be included if it was a fluid milk product.” 


Again at pages 47-48, Mr. Dunham was asked and replied: 


“Q. Well, is this inventory reclassification charge normally 
limited to plants having other source milk? 


“A. No, sir, it’s across the board to all, all foods. If I may 
qualify that, all food [pool] plants including any sup- 
ply plants as well as the bottling plant.” 


The fact that inventory charges were imposed upon butterfat 
illustrates that the charges were also applicable to fluid milk 
products other than those which petitioner had converted from 
powder which contains no butterfat, The very charge which peti- 
tioner challenges refutes its argument that the charge is imposed 
on other source milk only. In any event, to the extent that sec- 
tion 1126.70(c) includes an inventory reclassification charge on 
other source skim milk powder obtained from nonproducer milk 
and utilized in Class I, we see no invalidity in connection there- 
with in view of our discussion under part II of these Conclusions. 
The rate of the charge under section 1126.70(c) is not basically 
or substantially different from that imposed under section 
1126.70 (d). 
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IV 


By reason of our conclusions herein it is unnecessary to deter- 
mine the applicability of section 1126.98 of the order to petition- 
er’s claim herein. It should be stated in passing, however, and 
our Findings of Fact are constructed on the premise, that section 
1126.98 does operate to limit petitioner’s grievance herein to 
charges assessed against it under sections 1126.70(c) and (d) 
for the period beginning January 1961. See, e.g., Jn re The Law- 
son Milk Company, 22 A.D. 126 and 455 (1963), aff’d N.D. Ohio, 
July 14, 1964; In re Sterling Davis Dairy, 23 A.D. 599 (1964). 


To summarize, we have found and concluded herein, in effect, 
that sections 1126.70(c) and (d) constitute valid and reasonable 
exercises of administrative discretion,1% that the charges im- 
posed upon petitioner pursuant thereto are in accordance with 
law and that petitioner has failed to establish the invalidity of 
such provisions and charges on the basis of Lehigh Valley Cooper- 
ative Farmers, Inc. v. United States, supra, All contentions of 
the parties presented for the record have been considered and 
whether or not specifically mentioned herein, any suggestions, 
requests, etc. inconsistent with this decision are denied. 


ORDER 


In view of the foregoing the relief requested by petitioner is 
denied and the petition, as amended, is dismissed. 


(No. 9487) 


In re MIDDLETOWN MILK & CREAM DIV. DELTOWN Foops, INCOR- 
PORATED. AMA Docket No. M 2-16. Decided December 1, 1964. 


Dismissal—On Motion of Parties 


Decision by Thomas J, Flavin, Judicial Officer 


13“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.”” Queensboro Farm Products, Inc. v. Wickard, 137 F. 2nd 969, 977 (2d 
Cir. 1943). The “‘terms of the Order are largely matters of administrative discretion” and 
the technical details “are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 
288, 310 (1944). The responsibility of selecting the means of achievitig the statutory policy 
and the relationship between the remedy selected and such policy are peculiarly matters 
for administrative competence. American Power & Light Co. v. Securities and Exchange 
Commission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining 
Co., 838 U.S. 604, 613-14 (1950). 
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ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permis- 
sion to withdraw the petition with prejudice and respondent con- 
sented thereto. Accordingly, the petition is hereby considered 
withdrawn with prejudice. 


(No. 9488) 


In re JOSEPH PIERRE AND JAMES PIERRE, d/b/a PIERRE’S DAIRY. 
AMA Docket No. M 125-1. Decided December 1, 1964. 


Dismissal—On Motion of Parties 
Decision by Thomas J, Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c (15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner moved to dismiss 
the petition and the application for interim relief filed herein 
and respondent consents thereto. Accordingly, the petition and 
the application for interim relief are hereby dismissed. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9489) 
In re GLEN & MOHAWK MILK ASSOCIATION, INC. AMA Docket 


No. M 2-11. Order issued December 16, 1964, by Thomas J. 
Flavin, Judicial Officer. 





1460 GRAIN STANDARDS ACT 
Cite as 23 A.D. 1460 


(No. 9490) 


In re JOHN A. WIILLAMSON, JR. GSL Docket No. 2. Decided 
December 16, 1964. 


Grading—Wheat—Suspension of License—Consent 


Respondent’s license which has been temporarily suspended since July 21, 
1964, is further suspended until January 1, 1965, for his failure to fol- 
low instructions of the Grain Inspection Supervisor in the grading of 


wheat. 


Mr. Ronald D. Cipolla for complainant. Mr. Leon C. Vial III, of Hahnville, 
Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C. 71 et seq.), herein- 
after referred to as the Act, and the regulations promulgated 
thereunder (7 CFR 26.1 et seq.), hereinafter referred to as the 
regulations, for the suspension or revocation of respondent’s 
license to inspect and grade grain under the Act. The proceeding 
was instituted by two charge sheets, Charge Sheets Nos. 131 and 
132, filed on September 22, 1964, by the Director, Grain Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, charging the respondent with violating the Act and 


the regulations in various respects. 


On December 10, 1964, respondent filed an amended answer in 
which he admits that the Secretary has jursidiction in this mat- 
ter; he admits the facts alleged in Charge Sheet No. 132; he 
neither admits nor denies the allegations set forth in Charge 
Sheet No. 131; he waives oral hearing and the report of the Hear- 
ing Examiner; and, for the purposes of this proceeding and for 
such purposes only, he consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in said Charge Sheets Nos. 131 and 132. 
Complainant has recommended that the order consented to by 


respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Destrehan, Louisiana, was at 
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all times material herein, licensed under the Act to inspect, grade, 
and certificate grain. 


2. On or about July 17, 1964, respondent received oral and writ- 
ten instructions from Mr. Hugh Delaney, Grain Inspection Super- 
visor in charge of the district wherein the respondent’s license 
was then posted, to separately grade and certificate 64,000 bush- 
els of wheat loaded aboard the vessel S/T MANHATTAN at Des- 
trehan, Louisiana. Respondent refused and failed to execute dili- 
gently the instructions so issued to him. 


3. On or about July 18, 1964, respondent issued a certificate 
of grade under the Act for a quantity of approximately 2,791,000 
bushels of wheat, loaded aboard the vessel S/T MANHATTAN at 
Destrehan, Louisiana, as one lot, parcel, or cargo; whereas, a 
material portion of the wheat, to-wit, 64,000 bushels, was of a 
different and lower grade than the rest of the wheat. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 7 of the Act (7 U.S.C. 80) and 
section 26.15 of the regulations (7 CFR 26.15). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 7 of the Act (7 U.S.C. 80) and 
section 26.39 of the regulations (7 CFR 26.39). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent’s license, License No. A-2970, issued under the 
United States Grain Standards Act and temporarily suspended 
since July 21, 1964, is hereby further suspended until January 


1, 1965. 


Copies hereof shall be served upon the parties and this order 
shall become effective upon the first day after service hereof 
upon the respondent. 
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(No. 9491) 


In re RUSSELL J. DRIVER, d/b/a VALLEY BREEDERS SERVICE. P&S 
Docket No. 3393. Decided December 2, 1964. 


Failure to Pay When Due—Checks—Insolvency—Suspension of 
Registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce and (2) 
issuing insufficient funds checks in payment of such livestock and is 
suspended as a registrant under the act for a period of 30 days and 
thereafter until such time as he is no longer insolvent. 


Mr. Donald E. Graham for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 27, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, The complaint charges that 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) ; and that respondent violated certain 
provisions of the Act and the regulations issued thereunder. 


The responent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce for his own 
account. 


On November 4, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and the report of the Hearing Exam- 
iner and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Russell J. Driver, whose address is Box No. 11, 
Center, Colorado, is an individual doing business as Valley Breed- 
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ers Service. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for his 
own account, and at all times mentioned herein was so registered. 


2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about September 30, 1964, 
respondent’s current liabilities have exceeded his current assets. 
As of September 30, 1964, respondent’s current liabilities ex- 
ceeded his current assets by appoximately $30,993.00. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, purchased sheep in 
commerce and issued checks in payment of the purchase price 
thereof, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds. 


4. Respondent has failed to pay the purchase price of the live- 
stock referred to in Finding of Fact 3 herein. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 
4 hereof, it is concluded that respondent’s financial condition 
does not meet the requirements of the Act (7 U.S.C. 204), and 
respondent has wilfully violated section 312 of the Act (7 U.S.C. 
213), and section 201.43 (b) of the regulations (9 CFR 201.43 
(b) ). Respondent has consented to the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment of livestock purchased 
in commerce when he does not have sufficient funds on deposit to 
pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until such time as 
respondent shall demonstrate that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating 
this suspension after the thirty (30) day period. 
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(No. 9492) 


In re WHITE COUNTY COMMISSION Co., INC. P&S Docket No. 
3370. Decided December 2, 1964. 


Market Agency—Checks—Shippers’ Proceeds—Insolvency— 
Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) issuing insufficient funds 
checks to consignors, (2) using shippers’ proceeds for purposes other 
than the payment of marketing charges and the remittance of net pro- 
ceeds to shippers, and (3) engaging in business as a market agency or 
dealer while insolvent, is ordered to establish a shippers’ proceeds ac- 
count and is suspended as a registrant under the act for a period of 
60 days and thereafter until no longer insolvent. 


Mr. Donald E. Graham for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on September 17, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The complaint charges that respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204) ; and that respondent violated certain provi- 
sions of the Act and the regulations issued thereunder. 


The respondent is registered with the Secretary of Agriculture 
as a dealer and market agency under the Act. 


On October 19, 1964, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is Searcy, Arkan- 
sas, is now, and was at all times material herein, registered with 
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the Secretary of Agriculture as a dealer and a market agency 
under the Act, buying and selling livestock in commerce for its 
own account and buying and selling livestock in commerce on a 
commission basis. 


2. The White County Commission Co., Inc, stockyard, Searcy, 
Arkansas, hereinafter called the stockyard, is now, and was at 
all times material herein, a posted stockyard subject to the pro- 
visions of the Act. 


3. Respondent’s current liabilities presently exceed its cur- 
rent assets and at all times since on or about December 31, 1963, 
respondent’s current liabilities have exceeded its current assets. 
As of August 13, 1964, respondent’s current liabilities exceeded 
its current assets by approximately $35,224.27. 


4. Respondent, during the period December 31, 1963, through 
August t1, 1964, engaged in business as a market agency at the 
stockyard, notwithstanding the fact that during such period, 
respondent’s current liabilities exceeded its current assets. 


5. Respondent, during the period July 14, 1964, through Aug- 
ust 11, 1964, used funds received from the sale of livestock con- 
signed to it for sale on a commission basis, at the stockyard, 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of proceeds to con- 
signors or shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors. On August 15, 1964, respondent had a 
shortage in shippers’ proceeds in the approximate sum of $33,- 


133.92. 


6. Respondent, at the stockyard, in the transactions set forth in 
paragraph VI of the complaint and in similar transactions at 
divers other times during the period July 14, 1964, through Aug- 
ust 11, 1964, sold livestock consigned to it for sale on a commis- 
sion basis and, in connection with such sales transactions, issued 
checks to the consignors of the livestock for the payment of the 
proceeds from the sale of the livestock, which checks were re- 
turned by the bank upon which they were drawn because of in- 
sufficient funds in respondent’s custodial account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
6 hereof, it is concluded that respondent’s financial condition does 
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not meet the requirements of the Act (7 U.S.C. 204), and re- 
spondent has wilfully violated sections 307 and 312 of the Act (7 
U.S.C. 208, 213), and sections 201.40, 201.41 and 201.42 of the 
regulations (9 CFR 201.40, 201.41, 201.42). Respondent has con- 
sented to the order set forth below and complainant has recom- 
mended that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks to 
consignors in payment for livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in 
the bank upon which they are drawn to pay such checks; (2) 
using the shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; and (3) engaging in 
business as a market agency or dealer under the Act while its 
current liabilities exceed its current assets. 


Respondent shall deposit the gross proceeds from the sale of 
livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar designation. Such account shall be 
drawn on only for payment of the net proceeds to the consignor or 
shipper, or such other person or persons who such market agency 
has knowledge is entitled thereto, and to obtain therefrom the 
sums due the market agency as compensation for its services, and 
for such sums as are necessary to pay all legal charges against 
the consignment of livestock which the market agency may, in 
its capacity as agent, be required to pay for and on behalf of the 
consignor or shipper. Respondent shall keep such accounts and 
records as will at all times disclose the names of the consignors, 
the amounts due and payable to each from funds in the Cus- 
todial Account for Shippers’ Proceeds, and the handling of the 
funds in such account. 


Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days and thereafter until such time as it 
demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the sixty (60) day period. 
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This order shall become effective on the sixth day after its 
service upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9493) 


In re VEARN COATES, d/b/a NORTH JUDSON LIVESTOCK MARKET. 
P&S Docket No. 3049. Decided December 4, 1964. 


Prior Order Amended 


Decision by Thomas J, Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on March 6, 1964, which, in part, sus- 
pended respondent as a registrant under the act for a period of 
30 days and thereafter until such time as respondent shall demon- 
strate that he is no longer insolvent. This order became effec- 
tive on March 26, 1964. 


By letter received November 17, 1964, respondent has, in effect, 
asked for a modification of the order suspending him as a regis- 
trant so as to allow him to be employed by a stockyard operator 
in order to earn a livelihood. 


Complainant, by its attorney, has recommended that respond- 
ent’s suspension under the act be suspended but that respondent 
be prohibited from engaging in business as a market agency or 
dealer under the act until respondent demonstrates that he is 
no longer insolvent. 


Accordingly, that part of the order of March 6, 1964, suspend- 
ing respondent as a registrant under the act is hereby suspended, 
but respondent shall not engage in business as a market agency 
or dealer under the act until respondent demonstrates that he 
is no longer insolvent. 


Copies hereof shall be served upon the parties. 
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(No. 9494) 


In re Mrs. A. C. CRIDER. P&S Docket No. 3394. Decided Decem- 
ber 4, 1964. 


Failure to Pay When Due—Cease and Desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Mr. Garrett N. Wyss for complainant. Mr. Fletcher B. Watson, of Chatham, 
Virginia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 30, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on November 18, 1964, in which 
she admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Chatham, 
Virginia. Respondent is now, and was at all times material here- 
in, a dealer within the meaning of the Act, registered with the 
Secretary of Agriculture to buy and sell in commerce livestock 
on her own account. 


2. The Roanoke Livestock Market, Inc. stockyard, Roanoke, 
Virginia, Riley’s Livestock Market stockyard, North Wilkesboro, 
North Carolina, and the Carolina Stock Yards, Company stock- 
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yard, Siler City, North Carolina, hereinafter called the stock- 
yards, were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 


3. On or about the dates and in the transactions set forth be- 
low, respondent through her agent-employee, Carlton A. Crider, 
purchased livestock at the stockyards and otherwise in commerce 
and failed to pay, when due, the full purchase price thereof. 


Date No. of 
1963 Head Where Purchased Amount 
October 26 6 Roanoke Livestock Market, Inc. $ 126.32 
Roanoke, Virginia 
November 6 7 Roanoke Livestock Market, Inc. 512.67 
Roanoke, Virginia 
November 13 3 Roanoke Livestock Market, Inc. 35.50 
Roanoke, Virginia 
December 4 5 Roanoke Livestock Market, Inc. 299.41 
Roanoke, Virginia 
1964 
January 25 6 Roanoke Livestock Market, Inc. 280.00 
Roanoke, Virginia 
February 19 1 Roanoke Livestock Market, Inc. 2.00 
Roanoke, Virginia 
March 25 6 Roanoke Livestock Market, Inc. 387.50 
Roanoke, Virginia 
March 25 13 Roanoke Livestock Market, Inc. 574.80 
Roanoke, Virginia 
March 28 2 Roanoke Livestock Market, Inc. 103.00 
Roanoke, Virginia 
April 1 10 Roanoke Livestock Market, Inc. 619.09 
Roanoke, Virginia 
April 1 6 Roanoke Livestock Market, Inc. 115.00 
Roanoke, Virginia 
March 27 10 G. C. Draughton & Son 819.55 
Falcon, North Carolina 
April 3 21 G. C. Draughton & Son 1,841.69 
Faleon, North Carolina 
March 30 14 Riley’s Livestock Market 1,590.46 
North Wilkesboro, North Carolina 
March 27 9 Powell Livestock Inc. 817.32 
Rowland, North Carolina 
March 28 28 Powell Livestock Inc. 3,486.30 
Rowland, North Carolina 
April 3 7 Powell Livestock Inc. 602.18 
Rowland, North Carolina 
March 27 5 Horney Livestock, Inc. 442.05 
Siler City, North Carolina 
March 27 20 Carolina Stock Yards, Company 1,803.08 


Siler City, North Carolina 
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Date No. of 
1964 Head Where Purchased Amount 
March 27 16 Carolina Stock Yards, Company 1,316.05 
Siler City, North Carolina 
March 27 11 Carolina Stock Yards, Company 1,328.00 
Siler City, North Carolina 
March 27 10 Carolina Stock Yards, Company 1,333.82 
Siler City, North Carolina 
March 27 7 Carolina Stock Yards, Company 433.52 
Siler City, North Carolina 
March 27 2 Carolina Stock Yards, Company 215.26 
Siler City, North Carolina 
March 27 1 Carolina Stock Yards, Company 140.00 


Siler City, North Carolina 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 213 
(a)) and section 201.43 (b) of the regulations (9 CFR 201.43 (b) ). 
Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9495) 


In re BOBBY GORDON YANCEY AND JERRY LESTER YANCEY, d/b/a 
YANCEY BROTHERS. P&S Docket No. 3387. Decided December 
4, 1964. 


Failure to Pay When Due—Drafts—Cease and Desist—Consent 


Respondents are ordered to cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce and (2) 
causing drafts which they authorized to be issued against them in pay- 
ment of such livestock to be dishonored when presented for payment, 
and are suspended as registrants under the act for a period of 30 days. 


Mr. Donald E. Graham for complainant. Respondents pro se. 


Decision by Thomas J, Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on October 
13, 1964, by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The complaint charges that respondents violated certain 
provisions of the Act and the regulations issued thereunder. 


The respondents are registered with the Secretary of Agricul- 
ture as a dealer buying and selling livestock in commerce for their 
own account. 


On November 19, 1964, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing and the report of the Hearing Exam- 
iner, and consent to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents, Bobby Gordon Yancey and Jerry Lester Yan- 
cey, whose business address is P.O. Box 860, Conroe, Texas, are 
now, and were at all times material herein, partners doing busi- 
ness as Yancey Brothers. 


2. Respondents, as partners doing business as Yancey Brothers, 
are now, and were at all times material herein, registered with 
the Secretary under the Act as a dealer buying and selling live- 
stock in commerce for their own account. 


3. The Cleveland Commission Company stockyard, Cleveland, 
Texas, Conroe Cow Palace stockyard, Conroe, Texas, Port City 
Stock Yards, Houston, Texas hereinafter called the stockyards, 
are now and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 


4. On or about the dates and in the transactions set forth in 
paragraph IV of the complaint, respondents purchased livestock 
in commerce for their own account and failed to pay, when due, 
the full purchase price of such livestock. 
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5. Respondents, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, in connection with the 
purchase of livestock at the stockyards, caused drafts to be is- 
sued against respondents in purported payment of the purchase 
price of such livestock, which drafts were not honored when 
presented for payment. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, it is concluded that respondents have wilfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 
(b) of the regulations (9 CFR 201.43(b)). Respondents have 
consented to the order set forth below and complainant has rec- 
ommended that such order be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) causing drafts which respondents have authorized 
to be issued against them in purported payment of the purchase 
price of livestock purchased in commerce to be dishonored when 
presented for payment. 


Respondents are suspended as registrants under the Act for 
a period of thirty (30) days from and after the effective date of 
this order. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondents and copies hereof shall be served 
upon the parties. 


(No. 9496) 


EDWIN J. HOWARD v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3092. Decided December 7, 1964. 


Refund of Down Payment—Failure to Deliver—Damages After 
Rescission—Default 


Where buyer rescinded contract after failure of seller to make delivery, 
seller ordered to refund down payment. Damages claimed by buyer for 
communication expenses and loss of profit not allowable after a rescis- 
sion. 
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Complainant pro se. Miss Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C, 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on November 21, 1963, in which it is alleged that 
complainant ordered 30 calves from respondent on September 29, 
1963, and on that same day sent a down payment in the amount 
of $330.00 to respondent; that on October 28, 1963, complainant 
cancelled his order due to the failure of respondent to deliver the 
calves on the agreed delivery dates; and that complainant’s down 
payment has not been refunded. Complainant seeks reparation 
in the amount of $497.85, based on expenditures of $5.85 for tele- 
phone calls made and a telegram sent to respondent, the $330 down 
payment, and $162.00 for the “loss of 45 days gain for 30 calves 
@ 1% lb. per day @ 24¢ per lb.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on September 28, 1964. A copy of the investigative report 
was also served upon complainant. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice are applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that a 
failure to file an answer constitutes a waiver of oral hearing and 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c)). Notwithstanding such notice of the applicable 
provisions of the rules of practice, respondent has not filed an 
answer. The issuance of an order is authorized, therefore, with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Edwin J. Howard, whose address is Route 
No. 1, Box 380-B, Trinidad, Colorado, is engaged in farming and 
raising livestock. 
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2. Respondent, American Hereford Farms, Inc., is a Utah cor- 
poration which at the time of the transaction involved herein had a 
place of business at Park City, Utah. During such time respond- 
ent was engaged in the business of a dealer, buying and selling 
livestock in commerce for its own account, and was registered 
with the Secretary of Agriculture so to operate. 


3. On September 29, 1963, during the course of a telephone 
conversation complainant ordered 27 heifer calves, 3 steer calves, 
and one “free” bull in commerce from respondent. It was agreed 
by the parties that the animals would be delivered within two 
weeks. On that same day complainant issued a check dated Sep- 
tember 29, 1963, in the amount of $330.00 payable to the order 
of American Hereford Farms. The check was mailed to respond- 
ent at Park City, Utah, as a down payment for the calves ordered, 
along with a letter confirming complainant’s order. Such check 
was honored upon presentment. 


4. On September 29, 1963, in the letter confirming the order, 
complainant specified that delivery was to be made “as soon as 
possible and not later than two weeks from this date.” At the end 
of the two week period, delivery had not been made. Upon in- 
quiry complainant was promised delivery within a few days by 
Mr. William Anden, respondent’s agent at Park City, Utah. Sev- 
eral days later complainant was again promised delivery within 
two days. Approximately two days later Mr. George Lambert, 
respondent’s agent at Tonganoxie, Kansas, informed complain- 
ant that they “were out of” the calves ordered but offered to 
deliver heavier calves for a higher price. Complainant agreed to 
accept the heavier calves and was told they would be delivered on 
October 22, 1963. The calves were not delivered by October 28, 
1963. 


5. On October 28, 1963, complainant sent a telegram to re- 
spondent at Tonganoxie, Kansas, canceling his order on the basis 
of the failure of respondent to meet the agreed delivery date. 


6. On November 3, 1963, complainant wrote to the respondent 
requesting that his $330.00 down payment be refunded, but re- 
spondent did not comply with complainant’s request. 
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7. The complaint was filed within 90 days from the accrual 
of the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). 


Where one party to a contract has failed to perform, the other 
party thereto has the right to rescind the agreement. Hall v. Sun- 
berg, 72 Colo. 90, 209 Pac. 638 (1922). After a contract is prop- 
erly rescinded, any consideration or advantage secured by either 
party must be surrendered. Solorza v. Park Water Co., 86 C.A. 
2d (Cal.) 653, 195 P. 2d 523 (1948). 


In this case, upon respondent’s failure to deliver the animals 
within a reasonable time after the last delivery date agreed upon, 
complainant canceled his order and requested that his down pay- 
ment be refunded, thereby clearly indicating that he had chosen 
to exercise his right to rescind the contract for the purchase of 
the calves. Thereupon respondent became liable to complainant 
for the amount of down payment. Bridges v. Ingram, 122 Colo. 
501, 223 P. 2d 1051 (1950) ; Asmus v, Speers, 23 A.D, 209 (1964) ; 
Eastlack & Share v. Messick, 15 A.D. 236 (1956) ; Uniform Com- 
mercial Code § 2-711. Respondent’s failure to return the down 
payment constituted an unjust practice in violation of the act. 
Accordingly, respondent should be ordered to pay complainant 
the sum of $330.00. 


Damages for breach of contract may not be awarded after a 
rescission. Accordingly, the other items claimed in this proceed- 
ing by complainant, will be disallowed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $330.00, with interest 
thereon at the rate of 5% per annum from November 1, 1963, 


until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9497) 


HARRY BUCKLEY v. PAUL DONALDSON d/b/a NORTH BLOOMFIELD 
LIVESTOCK AUCTION. P&S Docket No. 3171. Decided Decem- 
ber 10, 1964. 


Dismissal—Complaint Not Timely Filed 


Decision by Thomas J. Flavin. Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On April 25, 1963, complainant filed a 
complaint alleging that the North Bloomfield Livestock Auction 
sold one cow for his account on January 17, 1963, and remitted a 
“worthless” check to complainant in purported payment of the 
net proceeds of the sale. 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation, the complainant must file 
a written petition within 90 days after the cause of action ac- 
rues. Hygrade Food Products v. H. L. Sparks & Co., 18 A.D. 248 
(1959). The complaint in the above-captioned proceeding was 
filed by complainant on April 25, 1963, and relates to a transac- 
tion which took place on January 17, 1963. It is clear that such 
complaint was not filed within 90 days after the accrual of the 
alleged cause of action. Accordingly, the complaint should be and 
is hereby dismissed. 


Copies hereof shall be served upon the parties, 


(No. 9498) 


In re LOWELL A. JONES. P&S Docket No. 3380. Decided Decem- 
ber 10, 1964. 


Failure to Pay When Due—Checks—Records—Suspension of 
Registration—Consent : 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the purchase price of livestock purchased in commerce and (2) 
issuing insufficient funds checks in payment of such livestock, is ordered 
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to keep records that fully and correctly disclose all transactions in his 
business as a dealer under the act, and is suspended as a registrant for 
a period of 15 days. 


Mr. Garrett N. Wyss for complainant. Wagoner & Grimminger, of Grand 
Island, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on October 2, 1964, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations promulgated thereunder (9 CFR 201.1 et 
seq.), hereinafter referred to as the regulations. 


Responent filed an answer on November 19, 1964, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 709 South 18th 
Street, Ord, Nebraska. Respondent is now and was at all times 
material herein engaged in the business of buying and selling in 
commerce livestock on his own account. Respondent is now and 
was at all times material herein registered with the Secretary of 
Agriculture as a dealer buying and selling in commerce livestock 
on his own account. 


2. Bachman and Lester Company Stock Yards, Grand Island, 
Nebraska, the Loup City Commission Company stockyard, Loup 
City, Nebraska, and the Sargent Livestock Commission Company, 
Inc. stockyard, Sargent, Nebraska, where at all times material 
herein posted stockyards subject to the provisions of the Act. 
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3. On or about the dates and in the transactions set forth 
below, respondent purchased livestock in commerce and failed to 
pay, when due, the purchase price of such livestock. 


Date No. of Purchased Purchase 
1963 Head At Price 
May i 33 Bachman and Lester Company $4,134.12 
Stock Yards 

Grand Island, Nebraska 

Nov. 2 unknown Sargent Livestock Commission 2,578.89 
Co., Inc., Sargent, Nebraska 

Dec. 3 unknown Sargent Livestock Commission 1,222.99 
Co., Inc., Sargent, Nebraska 

Dec. 5 3 Sargent Livestock Commission 211.02 
Co., Inc., Sargent, Nebraska 

Dec. 18 unknown Sargent Livestock Commission 1,200.00 
Co., Inc., Sargent, Nebraska 

1964 

Jan. 29 unknown Sargent Livestock Commission 68.06 
Co., Inc., Sargent, Nebraska 

Feb. 15 unknown Sargent Livestock Commission 2,234.28 
Co., Inc., Sargent, Nebraska 

March 5 11 Sargent Livestock Commission $ 904.45 
Co., Inc., Sargent, Nebraska 

March 12 8 Sargent Livestock Commission 822.12 
Co., Inc., Sargent, Nebraska 

April 22 unknown Sargent Livestock Commission 387.13 
Co., Inc., Sargent, Nebraska 

April 27 24 Loup City Commission Company 1,657.01 
Loup City, Nebraska 

May 9 14 Sargent Livestock Commission 1,745.95 
Co., Inc., Sargent, Nebraska 

June 16 unknown Sargent Livestock Commission 1,962.43 
Co., Inc., Sargent, Nebraska 

June 18 unknown Sargent Livestock Commission 225.09 


Co., Inc., Sargent, Nebraska 


4. Respondent, in connection with the transactions set forth 
in Finding of Fact 3 herein, on or about the dates set forth below, 
issued checks in purported payment for the livestock purchased, 
which checks were returned by the bank upon which they were 
drawn because of insufficient funds in respondent‘s account. 


Date 1963 Payee Amount 
May 1 Grand Island Livestock Auction, Inc. $4,134.12 
November 2 Sargent Livestock Commission Company, Inc. 2,578.89 
December 3 Sargent Livestock Commission Company, Inc. 1,222.99 
December 5 Sargent Livestock Commission Company, Inc. 211.02 


December 18 Sargent Livestock Commission Company, Inc. 1,200.00 
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Date 1964 Payee Amount 
January 29 Sargent Livestock Commission Company, Inc. 68.06 
February 15 Sargent Livestick Commission Company, Inc. 2,234.28 
March 5 Sargent Livestock Commission Company, Inc. 904.45 
March 12 Sargent Livestock Commission Company, Inc. 822.12 
April 22 Sargent Livestock Commission Company, Inc. 387.13 
April 27 Loup City Commission Company 1,657.01 
May 9 Sargent Livestock Commission Company, Inc. 1,745.95 
June 16 Sargent Livestock Commission Company, Ince. 1,962.43 
June 18 Sargent Livestock Commission Company, Inc. 225.09 


5. Respondent, during the period from June 16, 1962 through 
June 20, 1964, maintained a running account with the Ord Live- 
stock Market, Ord, Nebraska. On June 20, 1964 respondent owed 
$2,108.40 to the Ord Livestock Market on such account for live- 
stock purchases previously made. Respondent has failed and re- 
fused to pay the amount due. 


6. Respondent, during the year 1964, failed to keep and main- 
tain books, records, and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer under 
the Act, in that respondent failed to keep and maintain: (1) a 
general ledger of accounts including accounts showing assets, lia- 
bilities, income, expenses and capital, (2) a cash book listing 
receipts and disbursements, (3) monthly reconciliations of bank 
accounts, (4) accounts of purchase, (5) accounts of sale, (6) 
scale tickets, (7) bank statements, (8) cancelled checks, (9) de- 
posit slips, and (10) an accurate record of the number and weight 
of livestock bought, sold or otherwise disposed of each business 
day, and the prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5 herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock pur- 








1480 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1480 


chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


Respondent shall keep and maintain books, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer under the Act, including 
(1) a general ledger of accounts including accounts showing as- 
sets, liabilities, income, expenses and capital, (2) a cash book 
listing receipts and disbursements, (3) monthly reconciliations 
of bank accounts, (4) accounts of’ purchase, (5) accounts of sale, 
(6) scale tickets, (7) bank statements, (8) cancelled checks, (9) 
deposit ships, and (10) an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor. 


Respondent is suspended as a registrant under the act for a 
period of 15 days from and after the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice upon respondent, Copies hereof shall be served upon the 
parties. 


(No. 9499) 


D. M. LOGAN v. BLOOMFIELD LIVESTOCK AUCTION. P&S Docket 
No. 3261. Decided December 10, 1964. 


Dismissal—Complaint Not Timely Filed—Sufficiency of Complaint 


Decision by Thomas J, Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding uuder the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On April 24, 1963, this Department re- 
ceived a letter, from complainant, dated April 20, 1963. In such 
letter complainant states: 
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This is a statement of claim for an 

uncoverd [sic] check of $11.86 
executed to me on the 3lst day of 
January 1963. 


On April 26, 1963, this Department wrote to complainant ad- 
vising him that a reparation complaint must be filed within 90 
days of the transaction complained about. Transmitted with the 
letter were four copies of a reparation complaint form, 


On July 22, 1963, complainant filed a “formal” complaint on 
a reparation complaint form. In such complaint, the Bloomfield 
Livestock Auction is named as respondent. It is alleged therein 
that a check was returned “from North Bloomfield Banking Co. 
—on account of Insufficient funds.”’ The date of the transaction 
is alleged to be January 31, 1963. 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation, the complainant must file, 
pursuant to § 309(a) of the Act and § 202.3(a) (1) of the rules 
of practice, a written petition, within 90 days after the cause of 
action accrues, which briefly states the facts upon which the cause 
of action is based. Hygrade Food Products v. H. L. Sparks & Co., 
18 A.D. 248 (1959). While the tolling of the statute may be 
accomplished by the filing of an “informal” complaint, neverthe- 
less, whether what is filed to toll the statute is called an “infor- 
mal” or “formal” complaint, it still must meet the requirements 
of § 309(a) of the Act. Spence v. Southwest Commission Com- 
pany, 14 A.D, 456 (1955). Complainant’s letter of April 20, 1963 
does not identify the person responsible for the action com- 
plained about. Accordingly, such letter cannot properly be re- 
garded as an “informal” complaint which tolled the statute. 


The cause of action alleged in the “formal” complaint filed on 
July 22, 1963, relates to a transaction which took place on Jan- 
uary 31, 1963. It is clear that such complaint was not filed with- 
in 90 days of the accrual of the cause of action alleged therein. 
Accordingly, such complaint should be and is hereby dismissed. 


Copies hereof shall be serve upon the parties. 
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(No. 9500) 


PAYNE’S LIVESTOCK AUCTION, INC. v, PAUL V. ROBERTS. P&S 
Docket No. 3307. Decided December 10, 1964. 


Claim Against Surety—Reparation Awarded—Failure to Pay in Full 


The fact that complainant may be attempting to collect from respondent’s 
surety is not sufficient basis for delaying issuance of reparation order 
against respondent for balance of amount owing to complainant. 


Complainant pro se. Mr. M. B. Moseley, of Phoenix, Arizona, for respond: 
ent. Miss Eva S. Riefenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on March 9, 1964, 
complainant seeks reparation in the sum of $16,211.16, alleging 
that it sold to respondent a total of 196 head of cattle and re- 
spondent failed to pay complainant for the animals. 


Copies of the complaint and the investigative report prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon the respondent on 
April 13, 1964. A copy of the investigative report was served 
upon the complainant on the same date. 


Respondent filed an answer alleging “that on the 25th of 
March, 1964, Respondent paid to Complainant the sum of $7,- 
088.00 thereby reducing the amount owed to $9,123.16.” Re- 
spondent further alleges that he “is negotiating with his surety 
for the possible payment of Complainants total amount due, and 
therefore the Respondent may not be indebted to the Complain- 
ant in any amount.” Respondent requests that the “Secretary 
withhold making his order under Sec. 309(e) of the Act, until 
such time as the Respondents surety makes either full or partial 
payment on Complainants claim.” A copy of the answer was 
served upon complainant. 

The proceeding was handled under the “shortened procedure” 


provided for in sections 202.17 and 202.53 of the rules of prac- 
tice (9 CFR 202.17, 202.53). The parties did not request an oral 
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hearing and thus were deemed to have consented to such proce- 
dure. Pursuant to the rules, complainant was given an oppor- 
tunity to file an “opening statement of facts” and the respondent 
was thereafter given an opportunity to file an “answering state- 
ment.” No statement was filed by either party. Neither party 
filed suggested findings of fact, conclusions and order, or a brief. 


FINDINGS OF FACT 


1. Complainant, Payne’s Livestock Auction, Inc., P. O. Box 
7335, Tucson, Arizona, a corporation, is now and was at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a market agency and dealer. 


2. Respondent, Paul V. Roberts, Box 95, Laveen Stage Route, 
Phoenix, Arizona, an individual, is now and was at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a dealer. 


3. In February, 1964, at the Payne’s Livestock Auction, Inc., 
stockyard, Tucson, Arizona, a posted stockyard subject to the 
provisions of the Act, respondent bought at auction from com- 
plainant a total of 196 head of cattle for the total purchase price 
of $16,211.16. Respondent failed to pay to complainant a balance 
of $9,123.16 of such purchase price. 


4. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


A complainant in a reparation proceeding under the Act has 
the burden of establishing its claim. Winter v. Duff, 22 A.D. 
1277, 1281 (1963). In his answer, respondent denies owing the 
full amount claimed by the complainant, A copy of the answer 
was served upon the complainant and it was afforded an oppor- 
tunity to present evidence to establish that it is entitled to an 
award in the amount claimed in the complaint; however, no evi- 
dence was offered by it. Accordingly, it must be found that re- 
spondent owes no more than $9,123.16 to complainant. 


A failure to pay the full purchase price for livestock purchased 
in commerce at a posted stockyard constitutes an unjust practice 
in violation of the Act on the basis of which reparation may be 
awarded. Independent Order Buying Co. v. Shemwell, 6 A.D. 
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527 (1947). Consequently, respondent should be ordered to pay 
complainant the balance of $9,123.16. 


Complainant filed a notice of claim with the trustee under 
respondent’s bond; however, there is no indication in the record 
that the surety paid any amount to complainant. The fact that 
a claimant may be attemping to collect the amount owed from 
the debtor’s surety is not a sufficient basis for delaying the issu- 
ance of an order against the debtor. Accordingly, respondent’s 
request, that “the Secretary withhold making his order under 
Sec. 309(e) of the Act, until such time as the Respondents surety 
makes either full or partial payment on Complainants claim,” 
must be denied. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to the complainant as reparation the sum of $9,123.16, plus 
interest thereon at the rate of 5% per annum from March 1, 
1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9501) 


In re RONALD EMBERTON. P&S Docket No. 3353. Decided De- 
cember 11, 1964. 


Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued September 22, 1964, in part, suspending re- 
spondent as a registrant under the act for a period of 60 days 
and thereafter until he is no longer insolvent. Subsequently, re- 
spondent requested the modification of such order to allow him 
to be employed by stockyard operators in order to earn a liveli- 
hood. Complainant has recommended that such order be so mod- 
ified. Accordingly, that part of the order of September 22, 1964. 
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suspending respondent as a registrant under the act is hereby 
suspended but respondent shall not operate in any capacity for 
which registration under the act is required and in which he 
would incur personal financial obligation until he has demon- 
strated solvency and has filed the required bond. The order of 
September 22, 1964, shall remain in full force and effect in all 
other respects. 


(No. 9502) 


O. B. MCCAMPBELL AND GERALD E. LANGFORD, d/b/a RANGER 
AUCTION COMPANY v. TED SCARBROUGH AND T. B. SAUNDERS 
& Co. P&S Docket No. 3138. Decided December 14, 1964. 


Clearor—Clearee—Liability Of—Untimely Counterclaim 


Clearor’s counterclaim for setoff is dismissed as untimely where cause of 
action upon which it is based accrued more than 90 days prior to filing 
of counterclaim. Clearor and its clearee jointly and severally liable for 
purchase price of livestock bought by clearee. 


Complainants pro se. Mr. James E. Ferguson, of Cleburne, Texas, for 
respondent Ted Scarbrough. Fannin & Fannin, of Fort Worth, Texas, 
for respondent T. B. Saunders & Co. Mr. W. A. Bolding, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. This proceeding was 
initiated by a complaint filed on December 4, 1963, in which the 
complainants seek reparation in the sum of $2,179.33, alleging 
that on October 3, 1963, respondent Ted Scarbrough purchased 
22 head of cattle at complainants’ auction sale for the price of 
$2,179.33 and drew a draft on respondent T. B, Saunders & Co. 
in purported payment for the cattle purchased; that the draft 
was dishonored although presented for payment on three sep- 
arate occasions; and that the purchase price for the 22 head of 
cattle was never paid. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division and filed 
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in this proceeding pursuant to section 202.40 of the rules of prac- 
tice (9 CFR 202.40), were served upon each of the respondents 
on February 18, 1964. A copy of the investigative report was 
served upon the complainants on February 18, 1964. 


Respondent Ted Scarbrough filed an answer to the complaint 
on February 27, 1964, alleging that he “was working under an 
agreement with T. B. Saunders at the time the sight draft was 
issued”; that the cattle were sold and the proceeds delivered to 
T. B. Saunders; that T. B. Saunders claims the amount of the 
draft as “an off-set to an indebtedness owed Mr. Saunders by O. 
B. McCampbell”; and that O. B. McCampbell has no claim against 
respondent Ted Scarbrough. Respondent T. B. Saunders & Co. 
filed an answer to the complaint on March 6, 1964, admitting the 
allegations contained in the complaint, and alleging that “the 
indebtedness is the primary obligation of the Respondent Ted 
Scarbrough”; that O. B. McCampbell is indebted to respondent 
T. B. Saunders in an amount in excess of $23,773.86; that the 
$2,179.33 sought by complainants should be offset against the 
debt owed by O. B. McCampbell to respondent T. B. Saunders & 
Co.; and that complainant O. B. McCampbell should be ordered 
to pay the full amount of his indebtedness to said respondent. In 
each answer, the respective respondent requested an oral hearing. 


An oral hearing was held at Fort Worth, Texas, on July 8, 
1964. W. A. Bolding, Office of the General Counsel, United States 
Department of Agriculture, was Presiding Officer. Complainants 
and respondents were represented by counsel. Before the intro- 
duction of evidence, the complainants requested that all of the 
allegations of the complaint be deemed admitted by the answers 
of respondents, which request was properly denied by the Pre- 
siding Officer as to respondent Ted Scarbrough. Two witnesses 
testified at the hearing. Respondent T. B. Saunders & Co. filed 
proposed findings of fact and conclusions, and a brief in support 
thereof. 


FINDINGS OF FACT 


1. Complainants, O. B. McCampbell and Gerald E. Langford, 
partners doing business as Ranger Auction Company, Ranger, 
Texas, are now, and were at all times material herein, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for the account of the partnership, and 
as a market agency, to buy and sell livestock in commerce on a 
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commission basis. Said complainants operate the Ranger Auc- 
tion Company stockyard, Ranger, Texas, a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent T. B. Saunders & Co.,, Fort Worth, Texas, is in- 
dividually owned by T. B. Saunders. Respondent T. B. Saunders 
& Co. is now, and was at all times material herein registered with 
the Secretary of Agriculture as a market agency, to furnish clear- 
ing services and office and bookkeeping services. The bond filed 
by respondent T. B. Saunders & Co, with the Secretary of Agri- 
culture, on April 6, 1961, as part of its registration, recites in 
part: 


If the said Principal, acting in the capacity of broker or 
clearing agency and thereby being responsible for the finan- 
cial obligations of other registrants, ... shall (1) pay when 
due to the person or persons entitled thereto the purchase 
price for all livestock purchased by such other registrants 
.... then this bond shall be null and void; otherwise to re- 
main in full force and virtue. 


3. Respondent Ted Scarbrough, an individual whose address 
is Cresson, Texas, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer, to buy 
and sell livestock in commerce for his own account. At all times 
material herein, the requirement of a bond or bond equivalent 
with respect to his obligations as a dealer was satisfied by this 
respondent with the bond provided by respondent T. B. Saunders 
& Co., respondent Ted Scarbrough’s name having been added to 
the clearees listed in such bond by a rider dated May 27, 1963. 


4. Under an oral agreement entered into between T. B. Saun- 
ders & Co. and Ted Scarbrough in May 1963, Scarbrough bought 
livestock and in payment therefor issued drafts drawn on T. B. 
Saunders & Co., which accepted and paid the drafts, and charged 
the purchase price of said livestock and clearing charges plus 
interest on the money advanced, to Scarbrough’s account with 
T. B. Saunders & Co.; and Scarbrough remitted the proceeds of 
the resale of said livestock to T. B. Saunders & Co. 


5. On October 3, 1963, respondent Ted Scarbrough purchased 
22 head of cattle from complainants at the Ranger Auction Com- 
pany stockyard for the total price of $2,179.33. In purported 
payment for such cattle, respondent Ted Scarbrough gave com- 
plainants a draft drawn on T. B. Saunders & Co. The draft was 
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not honored by respondent T. B. Saunders & Co. when presented 
for payment. No part of the amount represented by the draft 
has been paid to complainants. T. B. Saunders contends that O. 
B. McCampbell has been indebted to him in the amount of $23,- 
273.81, since 1951 or 1952. 


6. The complaint was filed ‘within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The evidence of record establishes that respondent Ted Scar- 
brough, operating under his clearing agreement with respond- 
ent T. B. Saunders & Co., purchased 22 head of cattle from com- 
plainants at the Ranger Auction Company stockyard for the 
total price of $2,179.33, and in purported payment for such cat- 
tle gave complainants a draft drawn on respondent T. B. Saun- 
ders & Co., which was dishonored when presented for payment. 
The evidence of record further establishes that the complainants 
were never otherwise compensated for the cattle purchased by 
respondent Ted Scarbrough. 


A failure to pay for livestock purchased in commerce at a 
posted stockyard constitutes an unjust practice in violation of 
the act on the basis of which reparation may be awarded. Since 
complainants have not been paid for the livestock sold by them 
to respondent Scarbrough, he should be held liable to them in this 
proceeding. Jowa County Live Stock Marketing Coop. v. Phil 
Schwartz and Robert Groth, 23 A.D. 813 (1964). 


As clearor, respondent T. B. Saunders & Co. was liable to pay 
when due to the persons entitled thereto the purchase price for 
all livestock purchased by Scarbrough, the clearee, at posted 
stockyards. Its failure to pay complainants the purchase price 
for the livestock bought by Scarbrough, also constituted an un- 
just practice in violation of the act on the basis of which repa- 
ration may be awarded. 


The only remaining issue is whether T. B. Saunders & Co. is 
entitled to affirmative relief or to a set-off on the basis of the 
1951 or 1952 indebtedness that it alleges O. B. pee owes 
T. B. Saunders. 


In a reparation proceeding, a counterclaim which seeks affirm- 
ative relief must be dismissed when the cause of action upon 
which it is based accrued more than 90 days prior to its being 
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filed; however, a counterclaim may be allowed to reduce com- 
plainants’ claim by way of recoupment if it arises out of the 
transaction upon which complainants’ claim is based. Perlin 
Packing & Co. v. Harold Shannon & Co., 23 A.D. 453, 460 (1964). 
Since the cause of action upon which the counterclaim is based 
accrued more than 90 days prior to the filing of respondent T. 
B. Saunders & Co.’s answer, and the counterclaim does not arise 
out of the transaction upon which the claim in the complaint 
is based, the set-off and counterclaim must be dismissed for lack 
of jurisdiction. See Sechler v. Tom Black, Inc., 9 A.D. 729, 732 
(1950) ; Perlin Packing & Co. v. Harold Shannon & Co., supra. 
See also, Whittle v. Northwest Iowa Livestock Exchange, 23 A.D. 
625 (1964). 


ORDER 


Within 30 days from the date hereof, respondents, Ted Scar- 
brough and T. B. Saunders & Co., shall jointly and severally pay 
to complainants as reparation, the sum of $2,179.33, plus interest 
thereon at the rate of 5 percent per annum from November 1, 
1963, until paid. 


The set-off and counterclaim of respondent T. B. Saunders & 
Co. are hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9503) 


JOHN B. PuRVIsS v. SAM P. THIESSEN AND OREN HOLLANDSWORTH. 
P&S Docket No. 3129. Decided December 14, 1964. 


Cause of Action—Time of Accrual—Complaint Untimely Filed— 
Dismissal 


Complaint dismissed as untimely filed where complainant should have known 
at least 4 months prior to filing claim that alleged representation that 
the cows would calve was false. Complaint also dismissed as to one 
respondent because of his death. 


Complainant pro se. Mr. Martin P. Gallagher, of Ontario, Oregon, for 
respondent Oren Hollandsworth. Mr. Elden M. Gish, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 9, 1963, 
complainant alleges that he purchased 21 cows from respondent 
Thiessen; and that “Mr. Thiessen stated that the cows he had 
for sale were pregnant and would calve...” Complainant fur- 
ther alleges that 11 of the cows did not calve; and that, when 
he was negotiating the purchase, it was his understanding that 
respondent Thiessen “was working for” respondent Hollands- 
worth. Complainant seeks reparation in the sum of $1,155.00, on 
the basis of alleged damages of $105.00 for each cow which did 
not calve. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent Thiessen on January 27, 1964, and upon respondent Hol- 
landsworth on January 28, 1964. A copy of the investigative 
report was served upon complainant on January 28, 1964. 


On February 14, 1964, respondent Hollandsworth filed an an- 
swer containing a request for an oral hearing and a motion to 
dismiss the complaint. In support of his motion said respond- 
ent alleges, inter alia, that the complaint was not filed within 
90 days of the accrual of the alleged cause of action. Such motion 
was denied by the presiding officer on the ground that the deter- 
mination as to when the alleged cause of action accrued would in- 
volve a finding with respect to controverted facts. 


On February 24, 1964, respondent Thiessen filed an answer in 
which said respondent denies the allegations in the complaint 
and also requests an oral hearing. On July 23, 1964, said re- 
spondent died. The Act does not authorize the issuance of a rep- 
aration order against the executor or administrator of a deceased 
respondent; therefore, a decedent’s personal representative can 
not be substituted as a respondent in a reparation proceeding 
under the Act, and the right to reparation against a particular 
person abates with his demise. PACA Docket No. 4705, 7 A.D. 
14 (1948). Accordingly, the complaint must be dismissed as to 
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respondent Thiessen without any ruling or expression of opin- 
ion with respect to the merits of complainant’s claim against 
said respondent. 


On August 27, 1964, an oral hearing was held at Portland, Ore- 
gon. Elden M. Gish, Office of the General Counsel, United States 
Department of Agriculture, was the presiding officer. Complain- 
ant appeared pro se and testified on his own behalf, and com- 
plainant’s wife, Mrs. John B. Purvis, was called as a witness for 
complainant. Martin P. Gallagher, Attorney at Law, Ontario, 
Oregon, represented respondent Hollandsworth. Respondent Hol- 
landsworth testified on his own behalf. A brief and proposed 
findings of fact and conclusions of law were filed by respondent 
Hollandsworth. 


After all of the evidence was presented at the oral hearing, 
respondent Hollandsworth again moved to dismiss the complaint 
on the grounds that it was filed more than 90 days after the ac- 
crual of the alleged cause of action, and that recovery under the 
provisions of section 309(a) of the Act (7 U.S.C. 210(a)), is 
therefore barred. In the complaint it is alleged that eleven of 
the 21 cows purchased “did not calve or had not calved at the 
date [September 9, 1963] this complaint was being filed.” At 
the hearing, complainant testified that when the cows were pur- 
chased he understood they were all to calve by the end of April, 
1963. Therefore, by the end of April, if not earlier, complainant 
knew or should have known that the alleged representation was 
false as to the eleven cows; and the 90 day period provided for 
in 7 U.S.C. 210(a) began to run at such time, if not before. As 
noted above, the complaint was filed on September 9, 1963. Ac- 
cordingly, it is concluded that it was not timely filed; and the 
Secretary has no jurisdiction to consider the merits of complain- 
ant’s claim against respondent Hollandsworth, The complaint 
must therefore also be dismissed as to said respondent. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 
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(No. 9504) 





In re LEMUEL J. WILSON AND ROBERT HARVEY, JR. d/b/a ROGERS- 
VILLE LIVESTOCK MARKET. P&S Docket No. 3435. Decided De- 
cember 14, 1964. 


False Weights—Suspension of Registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at other 
than true and correct weights, making entries in their accounts and 
paying consignors on basis of such false weights, and failing to oper- 
ate livestock scales in the proper manner, and are suspended as regis- 
trants under the act for a period of 20 days. 


Mr. Donald E. Graham for complainant. Respondents pro se. 
Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on Decem- 
ber 14, 1964, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondents are registered as market agencies 
and as dealers under the Act. The complaint charges that re- 
spondents violated certain provisions of the Act and the regula- 
tions issued thereunder. 


On December 14, 1964, respondents filed answers in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing and the Examiner’s report, consent to 
the issuance of a specified order to become effective December 16, 
1964, containing findings of fact and conclusions based upon the 
allegations set forth in the complaint, and waive the five day 
provisions of section 313 of the Act (7 U.S.C. 214) relating to 
the effective date of the order. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents, Lemuel J. Wilson and Robert Harvey, Jr., 
whose business address is Rogersville, Tennessee, are now, and 
were at all times material herein, partners doing business as 
Rogersville Livestock Market. 
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2. (a) Respondents, as partners doing business as Rogersville 
Livestock Market, are now, and were at all times material here- 
in, registered with the Secretary under the Act as a market 
agency. 

(b) Respondent Lemuel J. Wilson is now, and was at all times 
material herein, registered with the Secretary under the Act as 
an individual buying livestock in commerce on commission as a 
market agency and buying and selling livestock in commerce for 
his own account as a dealer. 


(c) Respondent Robert J. Harvey, Jr., is now, and was at all 
times material herein, registered with the Secretary under the 
Act as an individual buying and selling livestock in commerce 
for his own account as a dealer. 


3. Respondents now operate, and at all times material here- 
in operated, the Rogersville Livestock Market stockyard, Rogers- 
ville, Tennessee, hereinafter referred to as the stockyard, which 
was at all times mentioned herein, and now is, a posted stock- 
yard subject to the provisions of the Act. 


4. Respondents, on November 9, 1964, in the transactions re- 
ferred to in paragraph IV of the complaint and in similar trans- 
actions during the period April 1, 1963 through November 9, 
1964, in connection with the weighing of livestock sold by re- 
spondents on a weight basis at the stockyard, (1) weighed the 
livestock through their weighmaster employee at less than the 
true and correct weights of the livestock; (2) made entries in 
respondents’ accounts and records showing weights less than the 
true and correct weights of the livestock; and (3) paid the con- 
signors of the livestock the proceeds resulting from the sale of 
the livestock on the basis of such incorrect weights. 


5. Respondents, on November 9, 1964, and at divers other 
times during the period April 1, 1963 through November 9, 1964, 
in connection with the weighing of livestock sold on a weight 
basis at the stockyard, failed to operate the livestock scale at 
the stockyard in accordance with the INSTRUCTIONS FOR 
WEIGHING LIVESTOCK issued on March 9, 1963, by the 
Packers and Stockyards Division, in that respondents weighed 
livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5, 
hereof, it is concluded that respondents have wilfully violated 
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sections 307, 312 and 401 of the Act (7 U.S.C. 208, 213, 221), 
and sections 201.55 and 201.71 of the regulations (9 CFR 201.55, 
201.71). Respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the fol- 
lowing activities in commerce: 


(1) Weighing livestock at other than the true and correct 
weights of the livestock; 


(2) Making entries in respondents’ accounts and records 
showing weights less than the true and correct weights of the 
livestock ; 


(3) Paying the consignors of livestock on the basis of false 
and incorrect weights; and 


(4) Failing to operate livestock scales owned or controlled by 
respondents in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 


Respondents are suspended as registrants under the Act for a 
period of 20 days. 


This order shall become effective on December 16, 1964, and 
copies hereof shall be served upon the parties. 


(No. 9505) 


In re WAYNE R. LEHMANN. P&S Docket No, 3347. Decided 
December 16, 1964. 


Bonding Requirements—Failure to Pay When Due—Suspension of 
Registration—Default 


Respondent is ordered to cease and desist from (1) operating as a dealer 
under the act without filing and maintaining a reasonable bond or its 
equivalent and (2) failing to pay when due the full purchase price of 
livestock purchased in commerce and is suspended as a registrant until 
he fully complies with the bonding requirements of the act and the reg- 
ulations issued thereunder. 
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Mr. Raymond W. Fullerton for complainant. Mr. G. Osmond Hyde, Chief 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C, 181 
et seq.), instituted by a complaint filed August 5, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and regulations issued thereunder, and with failing to 
pay, when due, the purchase price of livestock purchased in com- 
merce. A copy of the complaint and a copy of the rules of prac- 
tice were served upon the respondent August 8, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further inves- 
tigation or hearing pursuant to section 202.9(c) of the rules of 
practice. On November 18, 1964, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged and be ordered to cease and desist from such 
violations. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, Wayne R. Lehmann, is an individual whose 
address is Watertown, Wisconsin. Respondent is now and was 
at all times material herein registered with the Secretary under 
the act as a dealer to buy and sell livestock in commerce for 
his own account. 
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2. Respondent, in commerce, during the period June 10, 1963, 
through April 23, 1964, regularly and consistently engaged in 
business as a dealer buying and selling livestock for his own 
account notwithstanding the fact that his bond to secure per- 
formance of his obligations arising out of such dealer operations 
terminated May 3, 1960, and that he had failed thereafter to 
provide and maintain another reasonable bond or its equivalent. 


3. During the month of December 1963, respondent purchased 
in commerce for his own account 28 head of livestock from Pryce 
Brothers, Brodhead, Wisconsin, 5 head of livestock from Selmer 
Judd, Belleville, Wisconsin, and 1 head of livestock from Owen 
Hanson, Oregon, Wisconsin, but failed to pay when due, the pur- 
chase prices therefor. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without an appropriate bond or its equivalent, as set forth in 
Finding of Fact 2, constitutes a wilful violation of section 312 
(a) of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re Isom Martin, 8 A.D. 1247 (1949); In re Mart 
(Bill) White, 23 A.D. 1104 (1964). In addition, by reason of the 
facts set forth in Finding of Fact 3, respondent wilfully violated 
section 312(a) of the act. See, e.g., Jn re Dean Spencer, 22 A.D. 
1151 (1963). Respondent should be ordered to cease and desist 
from the violations of section 312(a) of the act found herein, as 
recommended by complainant. Also, respondent should be sus- 
pended as a registrant under the act until he has achieved full 
compliance with the bonding requirements of the act and the 
regulations issued thereunder. See e.g., In re Arden Vietmeier, 
22 A.D. 529 (1963). 


ORDER 


Respondent shall cease and desist from (1) operating as a 
livestock dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent 
as required by the act and the regulations issued thereunder, 
and (2) failing to pay when due the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
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the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served on the 
parties. 


(No. 9506) 


In re JIM TRIPLETT. P&S Docket No. 3298. Decided December 
16, 1964. 


Bonding Requirements—Suspension of Registration—Default 


Respondent is ordered to cease and desist from engaging in the business of 
a dealer without filing the required bond and is suspended as a regis- 
trant until he fully complies with the bonding requirements of the act 
and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed May 5, 1964, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture, Respondent is 
registered with the Secretary under the act as a dealer and is 
charged with engaging in the business of a livestock dealer in 
commerce without filing and maintaining a reasonable bond or 
its equivalent, as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon the respondent May 9, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
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complaint, and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, the respondent has not filed an answer. 
The matter was referred to Will Rogers, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further inves- 
tigation or hearing pursuant to section 202.9(c) of the rules of 
practice. On November 10, 1964, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged, be ordered to cease and desist from such vio- 
lation and be suspended as a registrant under the act until he 
complies with the bonding requirements of the act and the reg- 
ulations issued thereunder. No exceptions to the hearing exam- 
iner’s report were filed. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, Seneca Community 
Sale, Inc., stockyard, Neosho, Missouri, and the Goodman Auction 
Market stockyard, Goodman, Missouri, are now and were at all 
times material herein posted stockyards subject to the provi- 
sions of the act. 


2. Respondent, Jim Triplett, is an individual whose address is 
Racine, Missouri. Respondent is registered with the Secretary 
as a dealer under the act and at all times mentioned herein was 
so registered. 


3. Respondent’s surety bond terminated August 25, 1963. By 
letter dated September 11, 1963, and received by respondent Sep- 
tember 13, 1963, respondent was notified that his bond had been 
terminated and informed that he would have to furnish the re- 
quired bond if he continued to operate as a registrant under the 
act. Notwithstanding said notice, respondent continued to en- 
gage in the business of a dealer, buying and selling livestock 
at the stockyards, without filing and maintaining a reasonable 
bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent constitutes a wilful 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations issued thereunder 
(9 CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 
A.D. 125 (1957) ; In re Ray York, 20 A.D. 1112 (1961). Respond- 
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ent should be ordered to cease and desist from such violation and 
be suspended as a registrant under the act until he fully com- 
plies with the bonding requirements of the act and the regula- 
tions issued thereunder, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent as 
required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the afore- 
said act and regulations. At the request of respondent, when he 
demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9507) 


In re WALTER L. SCHROCK AND LEVI J. YODER, d/b/a SHIPSHE- 
WANA AUCTION COMPANY. P&S Docket No. 3401. Decided 
December 17, 1964. 


Market Agency—Minimum Price Guarantee—Refund of Charges— 
Suspension of Registration—Consent 


Respondents are ordered to cease and desist from (1) guaranteeing to the 
owner or consignor of livestock the minimum prices for which respond- 
dents would sell livestock consigned to respondents for sale, in com- 
merce, on a commission basis, and (2) refunding or remitting all or 
any portion of the commission charges specified in respondents’ sched- 
ule of rates and charges, and respondents are suspended as registrants 
under the act for a period of 7 days. 


Mr. Garrett N. Wyss for complainant. Mr. LeRoy K. Schultess, of La- 
Grange, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 5, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondents filed an answer on December 14, 1964, in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings and conclusions, for the pur- 
pose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents Walter L. Schrock and Levi J. Yoder, partners, 
d/b/a Shipshewana Auction Company, Shipshewana, Indiana, 
are now and were at all times material herein engaged in the 
business of selling in commerce livestock on a commission basis 
and are now and were at all times material herein registered 
with the Secretary of Agriculture as a dealer and as a market 
agency selling in commerce livestock on a commission basis. 

2. The Shipshewana Auction Company stockyard, Shipshe- 
wana, Indiana, hereinafter called the stockyard, was at all times 
material herein a posted stockyard subject to the provisions of 
the Act. 

3. Respondents, on or about the dates and in the transactions 
set forth below, as well as at divers other times during the year 
1964, in connection with the sale on a commission basis of con- 
signed livestock, at the stockyard, guaranteed to the owners or 
consignors thereof the minimum price or prices at which re- 
spondents would sell such livestock. 


Date Name of No. of Price Guaranteed 

1964 Consignor Head per Cwt. 
January 15 Nick Burgi 20 $18.25 
January 15 Vance Fulk Pt 23.00 
January 15 Worth Jackson 25 23.75 
January 29 Olen Yoder 31 20.25 


April 8 Jess Shaffer 7 22.00 
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4, Respondents, in connection with the sales at the stockyard 
of the livestock specified in Finding of Fact 3 hereof, and in 
divers other transactions during the year 1964, refunded or re- 
mitted all or a portion of the commission charges specified in 
their schedule of rates and charges filed with the Secretary of 
Agriculture and in effect at the time the livestock were sold, in 
that respondents sold such livestock subject to guaranteed mini- 
mum prices and accounted to the consignors of the livestock on 
the basis of the guaranteed prices, which prices exceeded those at 
which respondents sold the livestock and on the basis of which 
respondents made settlement with the buyers. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208 and 213(a)) and section 201.64 of the 
regulations (9 CFR 201.64). 


By reason of the facts set forth in Finding of Fact 4 here- 
in, respondents have wilfully violated sections 306(f), 307 and 
312(a) of the Act (7 U.S.C. 207(f), 208 and 213(a) ). Complain- 
ant has recommended that the order consented to by respond- 
ents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from (1) guaranteeing to 
the owner or consignor of livestock the minimum price or prices 
for which respondents would sell livestock consigned to respond- 
ents for sale, in commerce, on a commission basis, and (2) re- 
funding or remitting all or any portion of the commission 
charges specified in respondents’ schedule of rates and charges 
on file with the Secretary of Agriculture and then in effect. 


Respondents are suspended as registrants under the Act for 
a period of seven days from and after the effective date of this 
order. 


This order shall become effective on the sixth day after serv- 
ice upon respondents. Copies hereof shall be served upon the 
parties. 
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(No. 9508) 


In re ROBERT W. BRASS. P&S Docket No. 3377. Decided Decem- 
ber 18, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer in commerce without being bonded as required by the act and 
the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Harold S. Herd, of Coldwater, 
Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 5, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on November 25, 1964, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Coldwater, 
Kansas, is now and was at all times material herein engaged in 
the business of a dealer, buying and selling in commerce live- 
stock on his own account and is now and was at all times mate- 
rial herein so registered with the Secretary of Agriculture. 
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2. The Ashland Sales Company, Inc. stockyard, Ashland, Kan- 
sas, was at all times material herein a posted stockyard subject 
to the provisions of the Act. 


3. During the period from January 15, 1963, to the date of 
the execution of the Complaint, respondent maintained a surety 
bond in the amount of $5,000 to secure performance of his dealer 
obligations. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1963, respondent 
was required, under the Act and the regulations, to increase to 
$31,000 the amount of the bond maintained by him to secure per- 
formance of his dealer obligations. On or about July 9, 1964, 
respondent was informed by certified mail regarding such re- 
quired increased bond coverage. On or about July 29, 1964, re- 
spondent was further notified by certified mail regarding such 
required increased bond coverage. Notwithstanding said notices, 
to the date of the execution of the Complaint, respondent con- 
tinued to operate as a dealer in commerce without furnishing the 
required increased bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4 herein, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). Complainant has recommended 
that the order consented to by respondent be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer in commerce within the meaning of the Act without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 9509) 


In re DON HALL. P&S Docket No. 3355. Decided December 18, 
1964. 


Misrepresentations—Suspension of Registration—Consent 


Respondent, in connection with the sale of livestock in commerce, is ordered 
to cease and desist from making any false representation with respect 
to the price paid by him for such livestock, or with respect to any 
material fact involved in the transaction, and is suspended as a reg- 
istrant under the act for a period of 30 days. 

Mr. Donald E. Graham for complainant. Kruger & Yuill, of Fargo, North 
Dakota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on August 
21, 1964, by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The respondent is registered with the Secretary 
of Agriculture as a dealer under the Act. The complaint charges 
that respondent violated certain provisions of the Act and the 
regulations issued thereunder. 


On December 2, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hear- 
ing Examiner, and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the alle- 
gations set forth in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1 (a) Don Hall, hereinafter referred to as the respondent, is 
an individual with his residence and principal place of business 
located at Edgeley, North Dakota. 

(b) Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 
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(c) Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


2. (a) Respondent on September 30, 1963, purchased 33 steers 
at the Missouri Slope Livestock Auction, Inc., Bismarck, North 
Dakota, a posted stockyard subject to the Act. Respondent paid 
the Missouri Slope Livestock Auction, Inc. $5,631.59 for the 33 
steers which weighed a total of 25,905 pounds. Following the 
purchase of said steers, respondent prepared or caused to be pre- 
pared three (3) scale tickets which purported to show that re- 
spondent purchased at the Missouri Slope Livestock Auction, Inc. 
33 steers weighing 26,200 pounds for a purchase price of $5,- 
737.80, which amount exceeded the true purchase price respond- 
ent paid for said steers by $106.21. Respondent then contacted 
Joe and Dennis Liska, Edgeley, North Dakota, and informed 
them that 33 steers had been purchased by respondent for Joe 
and Dennis Liska pursuant to a prior purchase order or request. 
On October 1, 1963, respondent delivered the said 33 steers to 
Joe and Dennis Liska. Respondent told Joe and Dennis Liska 
that he, respondent, had paid $5,737.80 for said 33 steers, and 
respondent gave the three (3) fictitious scale tickets to the Lis- 
kas to confirm this statement. Upon the basis of respondent’s 
false representations to them, Joe and Dennis Liska paid re- 
spondent $5,737.80 for the said steers in addition to a buying 
commission of $2.00 per head plus trucking expense. 


(b) Respondent on October 11, 1963, purchased 19 steers at 
Linton Livestock Sales, Inc., Linton, North Dakota, a posted 
stockyard subject to the Act. Respondent paid the Linton Live- 
stock Sales, Inc. $3,439.49 for the 19 steers which weighed a total 
of 15,385 pounds. Following the purchase of said steers, respond- 
ent prepared or caused to be prepared a scale ticket which pur- 
ported to show that respondent purchased at the Linton Live- 
stock Sales, Inc. 19 steers weighing 15,540 pounds for a pur- 
chase price of $3,480.96, which amount exceeded the true pur- 
chase price respondent paid for said steers by $41.47. Respond- 
ent then contacted Joe and Dennis Liska, Edgeley, North Dako- 
ta, and informed them that 19 steers had been purchased by 
respondent for Joe and Dennis Liska pursuant to a prior pur- 
chase order or request. On October 15, 1963, respondent deliv- 
ered the said steers to Joe and Dennis Liska. Respondent told 
Joe and Dennis Liska that he, respondent, had paid $3,480.96 








1506 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1504 


for said 19 steers, and respondent gave the fictitious scale ticket 
to the Liskas to confirm this statement. Upon the basis of re- 
spondent’s false representations to them, Joe and Dennis Liska 
paid respondent $3,480.96 for the said steers in addition to a 
buying commission of $2.00 per head plus trucking expense. 


(c) Respondent on November 1, 1963, purchased 14 steers at 
the Linton Livestock Sales, Inc., Linton, North Dakota, a posted 
stockyard subject to the Act. Respondent paid the Linton Live- 
stock Sales Inc. $1,200.54 for the 14 steers which weighed a total 
of 5,755 pounds. Following the purchase of said steers, respond- 
ent prepared or caused to be prepared five (5) scale tickets which 
purported to show that respondent purchased at the Linton Live- 
stock Sales, Inc. 14 steers weighing 5,920 pounds for a purchase 
price of $1,288.56, which amount exceeded the true purchase 
price respondent paid for said steers by $88.02. Respondent then 
contacted Vernon Bartle, Edgeley, North Dakota, and informed 
him that 14 steers had been purchased by respondent for Mr. Ver- 
non Bartle pursuant to a prior purchase order or request. On Nov- 
ember 2, 1963, respondent delivered the said 14 steers to Ver- 
non Bartle. Respondent told Vernon Bartle, that he, respond- 
ent, had paid $1,288.56 for said 14 steers, and respondent gave 
the five (5) fictitious scale tickets to Vernon Bartle to confirm 
this statement. Upon the basis of respondent’s false representa- 
tions to him, Vernon Bartle paid respondent $1,288.56 for the 
said steers in addition to a buying commission of $2.00 per head 
plus trucking expense. 


(d) Respondent on October 28, 1963, purchased 7 steers at 
the Missouri Slope Livestock Auction, Inc., Bismarck, North Da- 
kota, a posted stockyard subject to the Act. Respondent paid 
the Missouri Slope Livestock Auction, Inc. $1,137.42 for the 7 
steers which weighed a total of 5,340 pounds. Following the 
purchase of said steers, respondent prepared or caused to be 
prepared a scale ticket which purported to show that respond- 
ent purchased at the Missouri Slope Livestock Auction, Inc. 7 
steers weighing 5,410 pounds for a purchase price of $1,195.61, 
which amount exceeded the true purchase price respondent paid 
for said steers by $58.19. Respondent then contacted Joe and 
Dennis Liska, Edgeley, North Dakota, and informed them that 
7 steers had been purchased by respondent for Joe and Dennis 
Liska pursuant to a prior purchase order or request. On October 
29, 1963, respondent delivered the said 7 steers to Joe and Dennis 
Liska. Respondent told Joe and Dennis Liska that he, respondent, 
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had paid $1,195.61 for said 7 steers, and respondent gave the 
fictitious scale ticket to the Liskas to confirm this statement. 
Upon the basis of respondent’s false representations to them, Joe 
and Dennis Liska paid respondent $1,195.61 for the said steers 
in addition to a buying commission of $2.00 per head plus truck- 
ing expense. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
it is concluded that respondent has wilfully violated section 312 
of the Act (7 U.S.C. 218), and section 201.55 of the regula- 
tions (9 CFR 201.55). Respondent has consented to the order 
set forth below and complainant has recommended that such 
order be issued. The order will be issued. 


ORDER 


Respondent Don Hall, in or in connection with the sale of live- 
stock in commerce, shall cease and desist from making any false 
representations with respect to the price paid by respondent for 
such livestock, or with respect to any material fact involved in 
the transaction. 

Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 

This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 
upon the parties. 


(No. 9510) 


JOE ALTSHELER AND DILL PAYNE, d/b/a ALTSHELER & PAYNE v. 
GLEN HEBER. P&S Docket No. 3113. Decided December 21, 
1964. 


Failure to Pay—Misrepresentation 
Respondent has failed to establish that the animals delivered to him were 
of poor quality and he is ordered to pay balance of the purchase price. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Mr. 
Virgil Bozeman, of Moline, Illinois, and Mr. Donald A. Henss, of Mo- 
line, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the Act. In a complaint filed on October 18, 1963, 
complainants allege that they sold respondent 75 head of cattle 
for a total price of $9,269.59 delivered in New Liberty, Iowa, 
but that after delivery respondent paid only $8,890.54 for the 
cattle, leaving a balance due of $379.05 which he has refused to 
pay. Complainants claim reparation for the balance due. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served on 
respondent on January 24, 1964. A copy of the investigative re- 
port was served upon complainants on January 20, 1964. 


On February 5, 1964, respondent filed an answer in the form 
of a letter wherein he alleges that complainants’ salesman mis- 
represented the cattle to him. Respondent further alleges that 
he “would like to file a complaint against them for the amount 
of money which I lost on the deal.” 


An oral hearing was held in Moline, Illinois, on April 30, 1964. 
Gilbert A. Horn, Office of the General Counsel of the Depart- 
ment, acted as the presiding officer. Both parties were repre- 
sented by counsel. N. B. Ogden and Joe Altsheler testified for 
complainants. Respondent testified in his own behalf. Proposed 
findings of fact, conclusions of law and order were filed by com- 
plainants. 


Four months after the date set for the filing thereof, respond- 
ent submitted his proposed findings of fact, conclusions of law 
and order. The presiding officer properly ruled that such docu- 
ments would not be considered in this proceeding. 


FINDINGS OF FACT 


1. Complainants, Joe Altsheler and Dill Payne, partners do- 
ing business as Altsheler & Payne, Hopkinsville, Kentucky, are 
now, and were at all times material herein, registered under the 
Act with the Secretary of Agriculture as a market agency and 


dealer. 
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2. Respondent, Glen Heber, an individual, whose address is 
Milan, Illinois, is now, and was at all times material herein, en- 
gaged in the business of a dealer buying and selling livestock 
in commerce for his own account and registered under the Act 
with the Secretary of Agriculture so to operate. 


3. On or about August 1, 1963, a salesman of complainants 
offered to sell to respondent 75 head of good quality “stocky” 
cattle of uniform color and weighing approximately 500 pounds 
per head. Respondent agreed to purchase the cattle. The total 
purchase price agreed upon for the 75 head was $9,269.59, de- 
livered at New Liberty, Iowa. 


4. On or about August 2, 1963, the 75 head of cattle were de- 
livered by complainants to respondent at New Liberty, Iowa. The 
cattle were shipped from Hopkinsville, Kentucky. 


5. On or about August 3, 1963, respondent advised complain- 
ants by telephone that he was dissatisfied with the quality of the 
cattle and that he could not sell them. Complainants advised 
respondent that they would hold him liable for the full purchase 


price. 


6. On or about August 10, 1963, respondent sent complainants 
his check for $8,890.54 as payment for the “cost of these 75 cat- 
tle.” The “cost” referred to by respondent was the price paid 
by complainants for the animals. 


7. Although demand has been made for the payment of the 
balance of $379.05 due for the animals, respondent has failed to 
make any further payment to complainants. 


8. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Complainants established a sale in commerce to respondent 
of 75 head of cattle and a failure by respondent to pay the full 
purchase price for such animals. The failure to pay the full 
purchase price for livestock purchased in commerce is a viola- 
tion of the Act unless such failure is justified. Hunt v. Stephen- 
son, 22 A.D. 1102 (1963); Brunson v. Inland Empire Livestock 
Company, 23 A.D. 467 (1964). Respondent seeks to justify his 
failure to pay the full purchase price on the ground that com- 
plainants’ salesman misrepresented the animals to him. 
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At the hearing, complainants’ salesman testified that he per- 
sonally purchased the animals and that the animals were good 
quality “stocky” cattle, uniform in color and weighing approxi- 
mately 500 pounds per head. He further testified that respond- 
ent had been buying cattle at sale barns in the Hopkinsville, 
Kentucky, area for several years, and the animals in question 
were typical of the cattle raised and sold in the area. 


The evidence introduced by respondent, to establish that the 
cattle received were not as represented by complainants’ sales- 
man, consisted of respondent’s own testimony that the salesman 
described the cattle as “good shapey cattle, all the same color,” 
whereas the animals delivered were not “good shapey cattle”, 
but were a “bunch of dogs.” Respondent also testified that the 
resale price he was able to obtain for the animals delivered 
amounted to $243.04 less than the amount he had remitted to 
complainants. The animals were resold by respondent approxi- 
mately two to four weeks after the date he made the purchase 
contract with complainants. 


The evidence concerning the quality of the animals delivered 
by complainants is conflicting and inconclusive. While the re- 
sale price obtained by respondent was lower than the price he 
agreed to pay under his contract with complainants, such low re- 
sale price has slight probative value in the absence of evidence 
which would afford a basis for a comparison between the mar- 
ket value at the time of such resale, of the “dogs” respondent 
contends he received and animals of the type described by com- 
plainants’ salesman. 


The burden of showing by a preponderance of the evidence 
that the animals delivered did not conform to the representa- 
tions made by complainants, was on respondent. John A. John- 
son & Sons, Inc. v. United States to Use of Baltimore Brick Co., 
153 F. 2d 534 (4th Cir. 1946), cert. denied 328 U.S. 865; New- 
comb v. York Ice Machinery Corp., 68 F. 2d 314 (5th Cir. 1934), 
cert. denied, 292 U.S. 658; Frazier v. Allison, 315 Ill. App. 253, 
42 N.E. 2d 967 (1942) ; Hoffman v. Independent School District, 
96 Iowa 319, 65 N.W. 322 (1895); Newman v. Preston Motor 
Co., 250 Ky. 818, 64 S.W. 2d 153 (1933). On the basis of the 
record it is concluded that respondent failed to sustain such bur- 
den. Therefore respondent has shown no justification for his fail- 
ure to pay the full purchase price of the cattle, and he shall be 
ordered to pay reparation to complainants in the amount of the 
balance due. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainants, as reparation, the sum of $379.05, with 
interest thereon at the rate of 5% per annum from September 
1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9511) 


KENNETH L. BALCZEWSKI v. AMERICAN HEREFORD FARMS, INC. 
P&S Docket No. 3015. Decided December 21, 1964. 


Breach of Contract—Damages 


Damages, including veterinary expenses, are awarded to complainant for 
respondent’s breach of contract in delivering sick and underweight ani- 
mals and animals not otherwise conforming to contract specifications. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed August 26, 1963, com- 
plainant seeks reparation in the sum of $809.00, alleging that he 
ordered “26 head of Hereford stock” from respondent; that the 
animals were “to be hornless’”, were to weigh approximately 300 
pounds, and were to be delivered in good health; that. the “calves . 
arrived sick and within ten days, six animals had died”; that 
three of the calves were runts weighing substantially less than 
300 pounds; and that some of the animals had horns. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to § 202.40 of 
the Rules of Practice (9 CFR 202.40), were served on respond- 
ent on October 4, 1963. A copy of the investigative report was 
served on complainant on the same date. 
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On October 16, 1963, respondent filed a motion to dismiss the 
complaint. On November 7, 1963, the presiding officer properly 
denied the motion and granted respondent a further opportunity 
to file an answer. On December 5, 1963, respondent filed an an- 
swer admitting that complainant ordered the 26 head of livestock 
but denying that “the livestock were to be hornless” or were to 
weigh approximately 300 pounds. Respondent also denies that 
the calves were sick upon delivery. “To the contrary, it is alleged 
that Complainant, after inspection, signed a receipt that the 
cattle were as listed, in good health and satisfactory condition; 
and the only reservations asserted by Complainant at the time 
of delivery were that the Complainant had ordered polled live- 
stock, that one heifer had a bad eye, and that one was sick on 
delivery.” Respondent admits that six of the animals died of 
“chronic” pneumonia, but denies that complainant is entitled to 
any recovery other than that provided for in the “Agreement and 
Guarantee” appearing on the “Bill of Sale” which complainant 
“accepted.” Respondent denies “that no satisfactory settlement 
has been made; to the contrary, it is alleged that on August 8, 
Respondent honored to the full its express warranty, which Re- 
spondent had made in lieu of any and all other express and im- 
plied warranties, by issuing to Complainant a certificate of credit 
calculated on the basis of the six (6) calves which died.” Re- 
spondent requested an oral hearing. 


The hearing was held at Madison, Wisconsin, on March 25, 
1964. Gilbert A. Horn of the Office of the General Counsel, United 
States Department of Agriculture, was the presiding officer. Com- 
plainant appeared and testified in his own behalf. No appear- 
ance was entered by respondent. 


FINDINGS OF FACT 


1. Complainant, Kenneth L. Balczewski, is an individual 
whose address is R. R. 1, Box 191, Park Falls, Wisconsin. 


2. Respondent, American Hereford Farms, Inc., of Belle Ver- 
non, Pennsylvania, a Pennsylvania corporation, was at all times 
material herein engaged in the business of a dealer buying and 
selling livestock in commerce for its own account. 


8. Around March of 1963, respondent offered to sell to com- 
plainant some calves at $99 per head, with one “free” calf with 
each order of 25 or more. The animals were represented to be 
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“good” polled or dehorned Hereford calves suitable as breeding 
stock. The calves were also represented as weighing approxi- 
mately 300 pounds per head when shipped by respondent. 


4. On or about April 4, 1963, complainant ordered from re- 
spondent 25 heifers and one unrelated bull for “breeding stock” 
at a total price of $2,475, delivered at complainant’s farm at 
Park Falls, Wisconsin. Complainant sent a down payment of 
$247.50 along with the order. The order was placed in reliance 
on the representations made by respondent. 


5. On June 12, 1963, respondent delivered 26 calves at com- 
plainant’s farm. The calves were shipped from Tonganoxie, Kan- 
sas. The truck driver refused to unload the calves until com- 
plainant gave him a certified check for the balance of the pur- 
chase price. Complainant was not afforded an adequate oppor- 
tunity to inspect the calves before they were unloaded. Directly 
after the calves were unloaded, at the truck driver’s request, 
complainant signed a “Bill of Sale” which recited in part: 


Received the cattle as listed in good health and satisfac- 
tory condition upon inspection. The guarantee not valid 
unless signed by buyer. 


The “Bill of Sale” also contained the following “Agreement 
and Guarantee” : 


Seller expressly warrants, in lieu of all other implied or 
expressed warranties, that he will replace any cattle lost 
within 10 days after delivery to Buyer upon adequate 
proof of death within 14 days of delivery, by seller’s 
credit for one-half the purchase price of such calf. Nat- 
urally, seller assumes no responsibility for the feed, care 
and veterinary expenses, if any, for maintaining the 
cattle after delivery to the Buyer. 


6. Several of the calves were sick upon delivery, and complain- 
ant called a veterinarian later in the day. Although they were 
well cared for, six of the calves died within ten days after deliv- 
ery from acute pneumonia which developed as a result of their 
being shipped over a long distance under adverse conditions. The 
market value of such six calves, at the time of delivery, was 
negligible. 
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7. Three of the surviving calves were runts, weighing no 
more than 135, 147, and 183 pounds, respectively, at the time of 
delivery. Eighteen of the surviving animals have horns. The 
cost of dehorning the animals is $1.00 per head. Complainant 
incurred expenditures of a total of $50 for veterinary services 
and medicines in connection with the treatment of the calves de- 
livered by respondent. 


8. A three-hundred pound calf trucked from Tonganoxie, Kan- 
sas, to Park Falls, Wisconsin, will shrink approximately 15 
pounds in the course of shipment. At the time of delivery, at 
Park Falls, the market value of calves as represented was $24 
per hundredweight. 


9. In response to complainant’s demands for a settlement, 
respondent sent complainant a “certificate of credit” agreeing 
to credit the sum of $285 toward the purchase of cattle from 
respondent within one year, on condition that the certificate 
would not constitute more than 10% of the purchase price of 
any such purchase. Complainant filed the “certificate” with this 
Department stating that “it is certainly no use to me as I have 
no intention of purchasing any more sick calves from them.” 


10. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent represented to complainant that the calves it was 
offering for sale were “good” polled or dehorned Hereford calves 
which would weigh close to 300 pounds when shipped. The calves 
were also represented to be suitable as breeding stock. Respond- 
ent delivered calves several of which were sick. Six of the ani- 
mals died from acute pneumonia within ten days. Three of the 
surviving calves weighed substantially less than 300 pounds. 
Eighteen of the surviving calves were not polled or dehorned. 
It is clear that most of the animals delivered did not conform 
to the representations made by respondent. Calves which are 
sick cannot properly be characterized as “good” calves which are 
suitable as breeding stock, particularly if they are so sick when 
delivered that they die within ten days. In connection with a 
sale in commerce, the failure to deliver livestock conforming to 
representations made, constitutes an unjust practice in viola- 
tion of the Act on the basis of which reparation may be awarded. 
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Cf. Entz v. Frank Standish Co., 22 A.D. 248 (1963), and Kroenke 
v. Orner, 21 A.D. 327 (1962). Accordingly, complainant should 
be awarded reparation in the amount of the damage sustained 
by him in consequence of such violation. 


The calves ordered were to weigh 300 pounds per head when 
shipped by respondent. The animals were trucked by respond. 
ent from Tonganoxie, Kansas, to Park Falls, Wisconsin. When 
trucked for such a distance calves of the type involved will 
shrink approximately 15 pounds. Accordingly, they should have 
weighed approximately 285 pounds per head upon arrival at 
complainant’s farm. Three of the animals weighed 135, 147 and 
183 pounds, respectively, a total of 390 pounds less than they 
were to weigh according to the representations made by respond- 
ent. At the time of delivery, the market value of the animals 
ordered was $24 per hundredweight. On the basis of the 390 
pound weight shortage and the price of $24 per hundredweight, 
it is concluded that complainant is entitled to damages in the 
sum of $93.60 in this regard. 


In connection with the six calves which died within ten days 
after their receipt by complainant, the measure of his damages 
is the difference between their market value at the time of deliv- 
ery and the market value they would have had if they had been 
as represented. As noted above, the market value of the ani- 
mals ordered was $24 per hundredweight and they were to weigh 
285 pounds upon delivery. Accordingly, if they had been as rep- 
resented, the calves would have had a market value of $68.40 per 
head upon delivery. The six calves were in such poor condition 
when they were received by complainant, that their market 
value was negligible. It is therefore concluded that as to such 
calves complainant is entitled to damages in the sum of $68.40 
per head, a total of $410.40 for the six head. 


In connection with the treatment of the calves delivered by 
respondent, complainant incurred expenses for veterinary serv- 
ices and medicines in the sum of $50. The cost of dehorning the 
calves which were not polled or dehorned is $18. Respondent 
should be ordered to reimburse complainant for such expendi- 
tures, and to pay him the cost of dehorning the calves. 


Question might be raised whether the “Agreement and Guar- 
antee” contained in the “Bill of Sale” should bar or limit com- 
plainant’s recovery in this proceeding. We believe not. The con- 
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tract between complainant and respondent was entered into when 
complainant’s order for the calves and the down payment were 
accepted by respondent. No such restrictive “Agreement and 
Guarantee” was made a part of the contract. The “Bill of Sale” 
was tendered to complainant after the calves were delivered and 
he had paid the full purchase price for the animals. Respond- 
ent’s attempt to restrict its liability by inserting this “Agree- 
ment and Guarantee” in the “Bill of Sale” must therefore fail 
for lack of consideration. It follows that the purported settle- 
ment by respondent pursuant to such “Agreement and Guaran- 
tee,” as described in Finding of Fact No. 9, was not binding on 
complainant. While the “Bill of Sale” also recited that the calves 
were received in satisfactory condition, the evidence establishes 
that in fact they were not received in a satisfactory condition. 
On the basis of all of the foregoing, it is concluded that respond- 
ent should be ordered to pay reparation to complainant in the 
sum of $572.00. Damages need not be established with exactness. 
It suffices if a reasonable basis for their computation is afforded. 
Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; 
Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $572.00, with 
interest thereon at the rate of 5% per annum from July 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9512) 


DONALD W. MEYER v. AMERICAN HEREFORD FARMS, Inc. P&S 
Docket No. 3014. Decided December 21, 1964. 


Breach of Contract—Damages 


Damages, including veterinary expenses, are awarded to complainant for 
respondent’s breach of contract in delivering sick and underweight ani- 
mals and animals not otherwise conforming to contract specifications. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 3, 
1963, complainant seeks reparation in the sum of $887.90, alleg- 
ing that he ordered 26 calves from respondent and received deliv- 
ery of calves which weighed less than “they should have’; that 
one calf was crippled and one was blind; that three of the calves 
died; and that he incurred expenses for veterinary services and 
medicines. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent on October 8, 1963. A copy of the investigative re- 
port was served upon complainant on October 7, 1963. 


On October 16, 1963, respondent filed a motion to dismiss the 
complaint and requested an oral hearing. Respondent’s motion 
to dismiss was properly denied by the Presiding Officer and 
respondent was given a further opportunity to file an answer. 


On December 5, 1963, respondent filed an answer in which it 
alleges inter alia that the complaint fails to state a cause of 
action; that the complaint “fails to show a violation cognizable” 
under the Act; that complainant signed a bill of sale which “in- 
cludes an express ‘Agreement and Guarantee’ which sets forth 
the responsibility of Respondent”; and “that only one calf died 
within the guarantee period.” 


An oral hearing was held at Madison, Wisconsin, on March 
25, 1964. Gilbert A. Horn, Office of the General Counsel, United 
States Department of Agriculture was the Presiding Officer. Com- 
plainant appeared pro se and testified in his own behalf. Re- 
spondent did not enter an appearance. 


FINDINGS OF FACT 


1. Complainant, Donald W. Meyer, an individual whose ad- 
dress is Rib Lake, Wisconsin, was at all times mentioned herein 
engaged in farming. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania was at all times mentioned herein engaged in the 
business of a dealer as defined in the Act. Since July 1, 1963, 
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respondent has been registered under the Act with the Secre- 
tary of Agriculture so to operate. 

3. In April 1963, complainant ordered 26 heifers from respond- 
ent. A down payment of $247.50 accompanied such order. The 
order was placed in reliance upon representations by respondent 
that the heifers would be polled Herefords, suitable as breeding 
stock, blocky, well marked, and ready for grass and grain. The 
calves were also represented as weighing approximately 300 
pounds per head and as having been vaccinated for shipping 
fever. Respondent indicated that the calves would be of “ex- 
cellent grade.” The purchase price of the animals was $95.20 
per head delivered at complainant’s farm. 


4. On June 12, 1963, 26 calves were delivered by respondent 
to complainant at Rib Lake, Wisconsin. The animals had been 
shipped by respondent by truck from Tonganoxie, Kansas. They 
were in transit for approximately 30 hours. The truck driver 
required the payment by complainant of the balance of the pur- 
chase price of the calves, before the animals were unloaded. 
Complainant was not afforded an opportunity to inspect the ani- 
mals before they were unloaded. 


5. After the animals were unloaded, but before complainant 
had an adequate opportunity to inspect them, he signed a “Bill 
of Sale” which recited that the cattle were received “as adver- 
tised in good health and satisfactory condition upon inspection.” 
The “Bill of Sale” further recited that “Seller expressly war- 
rants, in lieu of all other implied or express warranties, that he 
will replace any cattle lost within 10 days after delivery to Buyer 
upon adequate proof of death within 14 days of delivery, by sel- 
ler’s credit for one-half the purchase price of such calf.” 


6. The calves delivered were of mixed breeds. Many were 
not ready for roughage. A number of the calves were not polled. 
Most of the calves had shipping fever. Some were affected with 
“pink eye,” others with hoof rot and worms. Complainant ex- 
pended at least $100 for veterinary services and medicines in 
connection with the treatment of the calves. As a result of the 
shipping fever, one of the calves died within two or three days 
after delivery, and another calf within ten days. Subsequently, 
another one of the calves died. One of the calves delivered was 
very badly crippled. Such four calves were recéived in such an 
unsound physical condition that their market value at the time 
of delivery was negligible. The other calves averaged 250 pounds 
upon delivery. 
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7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Complainant placed an order with respondent in reliance on 
representations that the heifer calves respondent would deliver 
would be polled Herefords of excellent grade, blocky, well 
marked, and ready for grass and grain. In addition the calves 
were represented as weighing approximately 300 pounds when 
shipped, as having been vaccinated for shipping fever, and as 
being suitable as breeding stock. 


The calves delivered were of mixed breeds. Many were not 
ready for roughage. A number of the calves were not polled. 
Most of the calves had shipping fever. Some were affected with 
“pink eye’’, others with hoof rot and worms. One calf was very 
badly crippled. Three of the calves were in such an unsound 
physical condition that they eventually died. 


Clearly, the calves delivered by respondent to complainant did 
not conform to the representations made by it. In connection with 
a sale of livestock in commerce, the failure to deliver animals 
conforming to the representations made, constitutes an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded; and respondent should be held liable to com- 
plainant for the damages suffered by the latter as a result of 
such violation. Newby v. Pat Egan Dairy Farms, 23 A.D. 105 
(1964). 


Respondent accepted complainant’s order and received pay- 
ment for the calves without giving any indication that it would 
attempt to disclaim responsibility in connection with the repre- 
sentations relied upon by complainant. Complainant was not 
afforded an opportunity to inspect the calves before he paid for 
them, and did not have an adequate opportunity to inspect them 
before he signed the “Bill of Sale.” By reason of these circum- 
stances, the provisions on the “Bill of Sale” will not bar or limit 
complainant’s recovery in this proceeding. 


Four of the calves delivered were completely unsuitable as 
breeding stock. They were in such an unsound condition that 
their market value at the time of delivery was negligible. The 
measure of complainant’s damages as to such calves is the dif- 
ference between their market value at the time of delivery and 
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the market value they would have had if they had conformed 
to the representations made. In the absence of other evidence, 
the contract price ($95.20 per head) will be considered as the 
market value of animals as represented. Accordingly, it is con- 
cluded that as to such four calves, complainant was damaged in 
the sum of $95.20 per head, a total of $380.80. Damages need not 
be established with exactness. It suffices if a reasonable basis 
for their computation is afforded. Eastman Co. v. Southern Pho- 
to Co., 273 U.S. 359, 379 (1927) ; Natural Bridge Packing Co. v. 
Ganey, 15 A.D. 818, 823 (1956). 


The other twenty-two calves delivered averaged 250 pounds 
when they were received by complainant. The calves were to 
have weighed approximately 300 pounds per head upon shipment 
by respondent. They were in transit for close to 30 hours. Ac- 
cordingly, they should have weighed approximately 280 pounds 
upon delivery to complainant. In-Transit Shrinkages of Cattle 
(Mimeograph Circular No. 78, issued by Agricultural Experi- 
ment Station, University of Wyoming in cooperation with the 
Agricultural Experiment Stations of the Western States and the 
U.S. Department of Agriculture, February 1957). The calves 
received by complainant, therefore, weighed a total of 660 pounds 
less than they were to have weighed according to respondent’s 
representations. Under the contract of the parties, the calves 
were valued at $95.20 per head or $34 per hundredweight. On 
the basis of the value of $34 per hundredweight and the 660 
pound shortage, it is concluded that with respect to the weight 
shortage of the twenty-two calves, complainant suffered damages 
in the amount of $224.40. 


Complainant incurred expenses for veterinary services and 
medicines of at least $100 in connection with the treatment of 
the calves with respect to diseases with which they were affected 
at the time of delivery; and he should be reimbursed by respond- 
ent in this regard. 


In his complaint, complainant also seeks damages in relation 
to a calf which was blinded by “pink eye.” At the time of the 
hearing, the calf had regained its sight in part. There is nothing 
in the record upon which to base a finding as to the extent of 
the pecuniary loss suffered by complainant in this connection. 
Accordingly, reparation may not be awarded in this respect. 


On the basis of all of the foregoing it is concluded that com- 
plainant should be awarded reparation in the sum of $705.20. 















HARVEY MAXWELL 1521 
Cite as 23 A.D. 1521 


ORDER 


Respondent shall pay to complainant within 30 days from the 
date hereof, the sum of $705.20, with interest thereon at the 
rate of 5% per annum from July 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9513) 


In re HARVEY MAXWELL. P&S Docket No. 3392. Decided Decem- 
ber 23, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer without being bonded as required by the act and the regulations 
thereunder. 


Mr. Garrett N. Wyss for complainant, Mr. T. D. Hampson, of Fredonia, Kan- 
sas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on October 21, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on December 7, 1964, in 
which respondent admits the jursdictional allegations of the 
Complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. 
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FINDINGS OF FACT 


1. Respondent, an individual whose address is P.O. Box 111, 
Fredonia, Kansas, is now and was at all times material herein 
engaged in the business of a dealer, buying and selling in com- 
merce livestock on his own account and is now and was at all 
times material herein so registered with the Secretary of Agri- 
culture. 


2. The Joplin Stockyards, Joplin, Missouri, and the Coffeyville 
Stockyards, Coffeyville, Kansas, hereinafter called the stock- 
yards were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 


3. During the period from August 18, 1955, to the date of the 
execution of the Complaint, respondent maintained a surety bond 
in the amount of $5,000 to secure performance of his dealer 
obligations. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1963, respondent 
was required, under the Act and the regulations, to increase to 
$12,000 the amount of the bond maintained by him to secure 
performance of his dealer obligations. On or about June 11, 1964, 
and July 29, 1964, the respondent was informed by certified mail 
regarding such required increased bond coverage. Notwithstand- 
ing said notices, to the date of the execution of the Complaint 
respondent continued to operate as a dealer at the stockyards 
without furnishing the required increased bond coverage. 


CONCLUSIONS 


By reason of the facts alleged, supra, respondent has violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29 and 201.30). Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer in commerce, within the meaning of the Act, without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. 
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(No. 9514) 


In re THE Sioux City Stock YARDS. P&S Docket No. 425. De- 
cided December 23, 1964. 


Modification and Continuation of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including December 31, 1966. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D.C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent, 
which formerly was the Sioux City Stock Yards Company, a cor- 
poration, but which now is organized and known as The Sioux 
City Stock Yards, a Division of United Stockyards Corporation, 
is now operating under an order issued on May 9, 1963 (22 A.D. 
489), authorizing assessment of the current temporary schedule 
of rates and charges to and including December 31, 1964, unless 
modified or extended by further order before the latter date. 


On November 23, 1964, a petition was filed on behalf of the 
respondent requesting authority to modify the current temporary 
schedule of rates and charges in certain respects, and requesting 
that the current schedule, as so modified, “be prescribed to be 
in effect on and after January 1, 1965.” Notice of the petition and 
its contents was published in the Federal Register on December 
5, 1964 (29 F.R. 16434), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, and that the order to be issued remain 
in effect to and including December 31, 1966, unless modified or 
extended by further order before that date. 
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Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 23, 1964, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective on January 1, 1965. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on January 1, 1965, and re- 
main in effect to and including December 31, 1966, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


Orders Issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9515) 


Woop BROTHERS v. ABE MILLER. P&S Docket No. 3389. Dis- 
missed December 14, 1964. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9516) 


SouTH BRANCH STOCKYARDS, INC. v. HAYs LIVESTOCK. P&S 
Docket No. 3278. Dismissed December 10, 1964. 
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REPARATION AWARD—DEFAULT ORDER 
(No. 9517) 


NORTH GEORGIA LIVESTOCK AUCTION, INC. v. G. C. MARTIN AND 
E. I. WHITMIRE, d/b/a MARTIN WHITMIRE CATTLE Co. P&S 
Docket No. 3418. Reparation of $3,707.82 with 5 percent in- 
terest from September 1, 1964, awarded complainant against 
respondents in order issued December 10, 1964. 


(No. 9518) 


SAN JACINTO LIVESTOCK COMMISSION Co., INC. v. GLENDA AND 
KENNETH RICHARDSON. P&S Docket No. 3388. Reparation of 
$3,701.04 with 5 percent interest from July 1, 1964, awarded 
complainant against respondent Kenneth Richardson in order 
issued December 10, 1964. 


(No. 9519) 


ERVIN SCHRANTZ v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3415. Reparation of $220 with 5 percent interest 
from December 1, 1963, awarded complainant against respond- 
ent in order issued December 10, 1964. 


(No. 9520) 


Bup ANTLE, INC. v. JAMES J. ROTELLA. PACA Docket No. 9331. 
Decided December 1, 1964. 


Rejection—Damages 


Respondent’s rejection of carload of lettuce in f.o.b. sale on basis of condi- 
tion at destination without reasonable cause and reparation awarded for 
purchase price less proceeds on resale and railroad claim for breakage. 


Complainant pro se. Preston and Oakes, of Binghamton, New York, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on December 13, 1963, complainant 
seeks reparation against respondent in the amount of $1499.47, 
alleged to be the damage sustained as a result of the unlawful 
rejection of a carload of lettuce sold and tendered to respond- 
ent in July 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Janu- 
ary 10, 1964. A copy of the report of investigation was served 
upon complainant January 13, 1964. Respondent filed an answer 
on January 20, 1964, denying the allegations of the complaint, 
alleging that the lettuce was received in a damaged condition and 
failed to grade U.S. No. 1, praying that the complaint be dis- 
missed, and requesting an oral hearing. 


Since the amount involved in this proceeding does not exceed 
$1500, the request for an oral hearing was denied and the issues 
were submitted under the shortened method of procedure pro- 
vided for in Section 47.20 of the Rules of Practice (7 CFR 47.20). 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Complainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Bud Antle, Inc., is a corporation whose ad- 
dress is P.O. Box 1759, Salinas, California. 


2. Respondent is an individual, James J. Rotella, whose ad- 
dress is 182 Henry Street, Binghamton, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about July 6, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 350 
cartons Anco brand head lettuce, 2-dozen size, 85% U.S. No. 1, 
at $3.25 per carton, and 150 cartons Bud brand, field wrapped 
lettuce, 214 dozen size, U.S. No. 1, at $2.50 per carton, plus 16¢ 
per carton vacuum cooling for both brands, for a total invoice 
price of $1592.50, f.o.b. California shipping point. 
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4. Complainant shipped on July 6, 1963, from Watsonville, 
California, to respondent at Binghamton, New York, the kind, 
size, and quality of lettuce provided for in the contract, in a 
refrigerator car PFE 43797. 


5. The carload of lettuce arrived at Binghamton, New York, on 
Saturday, July 18, 1963, and on that date was placed on respond- 
ent’s track by the carrier. Respondent was formally notified of 
the arrival by postal card mailed by the carrier on July 14, 1963. 


6. An inspector for the Railroad Perishable Inspection Agency 
inspected the lettuce at 9 a.m., on July 15, 1963. The pertinent 
part of the report of this inspection is as follows: 


“Lettuce: Calif. 24 head size in naked pack. Tri Cite Pack 
380 head per pack. 

Quality fair. Color fairly good. Naked pack medium trim, 
Tri Cite pack Close trim. Heads reasonably uniform size. 
Few heads in Naked pack margins of 1 to 2 outer leaves 
discolored or bleached. 

Fresh-Crisp. Firm, few fairly firm. Tri Cite pack 0 to 15%, 
average 4.1% decay, Soft Rot, all stages. Decay affecting 
2 to 4 head leaves. 7% of heads show serious Tipburn. 
Naked pack 2% Tipburn. Decay in all instances secondary 
to Tipburn.” 


At 9:45 a.m., the following day, July 16, 1963, a further exam- 
ination was made of the Anco brand lettuce, which was reported 
as follows: 


“Re-examination of Naked Pack. Boxes examined show 2% 
soft rot decay affecting 2 to 4 leaves on compact portion of 
head. Condition otherwise same as noted in initial inspec- 
tion.” 


7. Complainant was notified of respondent’s intention to re- 
ject the lettuce following the RPIA inspection on July 15, 1963. 
At complainant’s request, a Federal inspection restricted to up- 
per three layers was made of the lettuce at Binghamton, New 
York, at 11 a.m., July 16, 1963. The pertinent part of this in- 
spection is as follows: 


“Quality: BUD BRAND: Clean, closely trimmed, average 
61%, hard 33% firm, 6% fairly firm. Grade defects aver- 
age 3% consisting chiefly of broken mid ribs and worm 
damage. 
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ANCO BRAND: Clean, fairly well trimmed, average 68% 
hard, 27% firm, 5% fairly firm. Grade defects average 6% 
consisting chiefly of broken midribs. 


BUD BRAND: Generally fresh and crisp. 
Wrapper Leaves: Closely trimmed no wrapper leaves. 


Head Leaves: Range from 1 to 7 heads per carton, average 
9% damage by external Tipburn. One half of cartons none, 
remainder show 1 to 2 heads per carton average 2% damage 
by internal tipburn. Average 2% decay. 


ANCO BRAND: Generally firm and crisp. 

Wrapper Leaves: Generally good green color. No decay. 
Head Leaves: Some cartons none, most cartons 1 to 3 heads 
per carton average 4% Damage by External Tipburn. Some 
cartons none, most cartons 1 to 2 heads per carton average 
4% decay. Decay is bacterial Soft Rot in various stages. 
GRADE: BUD BRAND: Meets quality requirements but 
fails to grade U.S. No. 1, 61% hard, 33% Firm account con- 
dition. 

ANCO BRAND: Meets quality requirements but fails to 
grade U.S. No. 1, 68% hard, 27% firm, account condition.” 


8. At 3:15 p.m., e.d.t., July 16, 1963, respondent notified com- 
plainant that the carload of lettuce was being “refused” on 
account of condition. Complainant replied by wire that the car 
was being diverted to minimize damages, that the lettuce would 
be sold for respondent’s account, and that respondent would be 
held responsible for any loss sustained on resale. 


9. Complainant diverted the lettuce in car PFE 43797 to Tas- 
sini & Salisch, Inc., New York City, New York, who sold the 
lettuce for gross proceeds of $923.50. An accounting by Tassini 
& Salisch, Inc., to complainant on July 22, 1963, shows $890.08 
expenses incurred in handling the car, and net proceeds remitted 
to complainant in the amount of $33.42. Complainant also re- 
ceived $59.61 from the Southern Pacific Company for breakage 
and shortage claims in connection with the car of lettuce, mak- 
ing a total of $93.03 net proceeds. No further payments have 
been made to complainant in connection with the carload of 
lettuce. 


10. The formal complaint was filed on December 13, 1963, 
which was within 9 months after accrual of the cause of action 
herein. 
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CONCLUSIONS 


The evidence in this case establishes that on or about July 6, 
1963, complainant sold and shipped to respondent at Bingham- 
ton, New York, from Watsonville, California, a carload of let- 
tuce contained in car PFE 43797; that 350 cartons of the lettuce 
(Anco brand) were 85% U.S. No. 1 at shipping point and that 
150 cartons (Bud brand) were U.S. No. 1 at shipping point; 
that the shipment arrived at destination on Saturday morning, 
July 13, 1963; that the car was placed on respondent’s track at 
approximately 10 a.m. that day; that respondent was notified by 
the carrier of arrival at 9 a.m. on the 14th; that respondent 
jobtained an inspection by the RPIA at 9 a.m., July 15; that 
respondent on that date indicated an intention to reject and on 
July 16 sent complainant a wire to that effect; that complainant 
obtained a Federal inspection of the lettuce on July 16 and there- 
after diverted the car to New York City for resale; and that 
complainant realized only $93.03 from the resale and a railroad 
claim. 


Respondent’s defense, as asserted in his answer, for failing to 
accept the lettuce is that the carload of lettuce was received in 
a damaged condition and otherwise failed to grade U.S. No. 1. 
Since this was an f.o.b. sale, respondent assumed all risk of dam- 
age and/or deterioration in transit. Therefore, his contention 
that the lettuce was received “in a damaged condition” is not a 
legitimate reason for rejecting the lettuce. Also under the f.o.b. 
contract, 350 cartons of the lettuce were required to be only 85% 
U.S. No. 1 at shipping point, and 150 cartons were required to 
be U.S. No. 1 at shipping point. The lettuce was not required by 
the contract to meet these specifications upon arrival at des- 
tination. 


On the basis of the inspection reports quoted in Findings of 
Fact 6 and 7, and other evidence in the case, and applying the 
Good Delivery Standards set forth in Section 46.44 of the Reg- 
ulations, we conclude that complainant made good delivery un- 
der the contract and has fully performed its part of the agree- 
ment between the parties. Following respondent’s rejection of 
the lettuce, complainant made a prompt and proper resale of the 
lettuce, after notifying respondent that he would be held liable 
for any loss sustained. We further conclude that respondent’s 
rejection of the carload of lettuce was without reasonable cause 
and in violation of Section 2 of the Act. Complainant should be 
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awarded reparation for the purchase price of the lettuce, less the 
$93.03 proceeds received by complainant from the resale of the 
lettuce and a railroad claim for breakage, or $1,499.47, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,499.47, with interest there- 
on at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. Copies of this order shall be served on the parties. 


(No. 9521) 


PATMON FARMS v. WESTERN PRODUCE Co. PACA Docket No. 
9241. Decided December 4, 1964. 


Failure to Order Shipment—Damages 


Where buyer to be judge of quality of chips produced from seller’s potatoes, 
buyer and not third party to exercise this judgment. Damages awarded 
for failure to order balance of shipment of potatoes, plus reparation for 
amount due on produce previously accepted. Damages for expenses of 
repackaging not established. 


Mr. James R. Gregg, of Vancouver, Washington, for complainant. Mr. Rob- 
ert Briggs, of Portland, Oregon, for respondent. Mr. Karl A. Kern, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed June 4, 1963. The for- 
mal complaint was filed August 5, 1963. Complainant seeks an 
award of reparation in the amount of $3,375, which is alleged 
to be the damages sustained by complainant as a result of re- 
spondent’s refusal to accept the balance of potatoes sold to re- 
spondent in May 1962. 
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A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respond- 
ent on October 7, 1963. A copy of the report of investigation was 
served upon complainant on October 9, 1963. Respondent filed an 
answer to the formal complaint on October 23, 1963, denying all 
liability to complainant and requesting an oral hearing. 


An oral hearing was held at Vancouver, Washington, on Jan- 
uary 9, 1964. Both sides were represented by counsel. Ten wit- 
nesses testified at the hearing, six for complainant and four for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Charles Patmon, is an individual doing busi- 
ness as Patmon Farms, whose address is Route 1, Post Office Box 
395, La Center, Washington. 


2. Respondent, Edmund Forrest Bouschor, is an individual 
doing business as Western Produce Co., whose address is 9797 
South East Evergreen Highway, Vancouver, Washington. At 
the time of the transaction involved in this proceeding, respond- 
ent was licensed under the act. 


3. On or about May 19, 1962, complainant and respondent 
entered into two written contracts wherein respondent agreed to 
furnish complainant a total of 2,200 100-pound sacks of Golden 
Chip certified seed potatoes and complainant agreed, in full pay- 
ment thereof, to deliver to respondent 4,400 100-pound sacks of 
Golden Chip potatoes from the resulting crop. In addition, re- 
spondent agreed to purchase and complainant agreed to sell 25,- 
000 100-pound sacks of Golden Chip potatoes at a price of $2.25 
per sack “delivered to: (a) Portland, Oregon; (b) Vancouver, 
Washington, or; (c) loaded onto railroad cars at the railroad 
siding nearest Patmon’s potato storage.” The potatoes were “to 
be heated and conditioned in order to process a good, light col- 
ored potato chip. Western shall be sole judge as to the quality 
of chips produced from the potatoes sold hereunder.” The pota- 
toes were “to be delivered during the period commencing August 
1, 1962, and ending May 15, 1963, as requested by Western.” All 
potatoes delivered were to be U.S. No. 2 and free of disease and 
scab. 


4, Pursuant to the foregoing contracts, respondent furnished 
seed potatoes to complainant which he planted. The harvesting of 
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the potatoes began about October 15, 1962, and complainant de- 
livered to respondent potatoes in payment of the seed potatoes. 


5. Between October 24, 1962, and April 5, 1968, pursuant to 
respondent’s instructions, complainant shipped from La Center, 
Washington 649 sacks of potatoes to Goodee Potato Chip Co., 
Vancouver, Washington, and 9,420 sacks to Blue Bell Potato Chip 
Co., Portland, Oregon. These sacks were accepted and respond- 
ent paid complainant the purchase price thereof. 


6. On or about April 20, 1963, respondent made a tape test of 
the balance of the potatoes in complainant’s storage and found 
the potatoes suitable for chipping. Pursuant to respondent’s in- 
structions, complainant delivered to Blue Bell Potato Chip Co. 
157 sacks on April 25, 10 sacks on May 2, 10 sacks on May 20 
and 157 sacks on May 28. Respondent paid for all but the last 
lot. 


7. Respondent notified complainant by letter dated June 6, 
1963, that Blue Bell Potato Chip Co. reported the potatoes deliv- 
ered did not make suitable chips and he suggested that complain- 
ant dispose of the balance of the potatoes elsewhere. 


8. Complainant was unable to dispose of 1,268 sacks of pota- 
toes in storage and they were dumped. Respondent has failed to 
pay the agreed price of these potatoes. 


9. The formal complaint was filed August 5, 1963, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contracts in this proceeding involved potatoes to be pro- 
duced by complainant from the Golden Chip certified seed pota- 
toes furnished by respondent. Apparently, the explanation for 
two contracts is that originally complainant agreed to plant a 
60-acre tract with 1,200 sacks of Golden Chip certified seed po- 
tatoes furnished by respondent. Later he was persuaded to plant 
an additional 50 acres requiring 1,000 sacks. Under the first con- 
tract complainant agreed to return 2,400 sacks from the result- 
ing crop as payment for the seed, and respondent was to buy 
and complainant was to sell 15,000 sacks suitable for making 
potato chips at a price of $2.25 per sack. The second contract 
provided for a return of 2,000 sacks as payment and respondent 
was to buy and complainant was to sell 10,000 sacks suitable for 
making potato chips at a price of $2.25 per sack. Both contracts 
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were signed May 19, 1962, and in all other respects were iden- 
tical. They provided for delivery of the potatoes sold to respond- 
ent at Portland, Oregon; at Vancouver, Washington; or at the 
railroad siding nearest complainant’s potato storage. They also 
provided that these potatoes must be heated and conditioned, and 
made suitable for making a good, light colored potato chip with 
respondent being the sole judge as to the quality of potato chips 
produced. The delivery period was to be from August 1, 1962, 
through May 15, 1963, as requested by respondent. 


Neither party has raised any questions as to the number or 
quality of seed potatoes furnished by respondent to complainant 
or those sent by complainant to respondent in payment. It is 
assumed, therefore that those portions of the contracts were 
complied with. 


Complainant contends that respondent breached the contracts 
by failing to pay for 157 sacks of potatoes delivered and by fail- 
ing to order delivery of 1,268 sacks remaining in storage. At- 
tached to the Department’s report of investigation as Exhibit 2 
is complainant’s preliminary statement of facts which was re- 
ceived by the Department on August 5, 1963, simultaneously with 
the receipt of the formal complaint. Complainant therein item- 
izes his damages as follows: 


1268 100-lb. sacks left in storage plus 
157 sacks delivered but not paid for 


@2.25 per cwt. $3,206.25 

Additional expense for resacking potatoes for 

delivery at Western Produce Co. request 168.75 
$3,375.00 


At the oral hearing complainant testified that on April 20, 
1963, respondent came to his storage plant and made tape tests 
which showed the potatoes remaining in storage at that time 
were suitable for chipping, and that pursuant to respondent’s 
instructions he called the Blue Bell Potato Chip Co. to arrange 
for delivery but the foreman said the plant was full and he 
could not take any at that time. Complainant testified further 
that he subsequently took samples to the Blue Bell Potato Chip 
Co. once or twice a week and either he or an employee of that 
company made tests which found the potatoes ready to chip, 
and that he so notified respondent but respondent failed to make 
arrangements for delivery other than the 334 sacks delivered 
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on and after April 25. Attached to the formal complaint is a 
tabulation showing that complainant shipped 6 lots in October, 
6 in November, 9 in December, 15 in January, 2 in February, 1 
in March, 2 in April and 3 in May. 

Respondent did not deny testing the potatoes on April 20 or 
deny ordering shipment of the 334 sacks thereafter. Respond- 
ent testified that whenever complainant brought samples to the 
Blue Bell Potato Chip Co. complainant usually ran the tests him- 
self due to the fact respondent was not there. When asked wheth- 
er there came a time when complainant’s potatoes would not chip, 
respondent replied in the affirmative, and that such time was 
when the last load was received on May 28. Respondent also 
testified that complainant telephoned him several times a week 
concerning delivery; that he told complainant to keep bringing 
in samples and Blue Bell Potato Chip Co. would take them when 
satisfactory; and that the superintendent of that company told 
him (respondent) that the samples would not chip. 


Under the contract respondent was required to exercise his 
independent judgment as to the quality of the chips produced 
from the potatoes delivered by complainant. While the testi- 
mony of respondent indicates that he was present on some occa- 
sions when complainant’s potatoes were tested for chipping at 
Blue Bell Potato Chip Co. and that in some instances they did 
not make suitable chips, the date or dates are not stated. Fur- 
thermore, such testimony is inconsistent with his further testi- 
mony that the first time the potatoes would not chip was on 
May 28. Admittedly, respondent was in California between May 
25 and August 1, 1963, and did not see the tests made of the 
potatoes delivered on May 28. In the absence of any convincing 
evidence that respondent saw the samples tested at Blue Bell 
Potato Chip Co. and determined that they were not suitable for 
chipping, it is concluded that his failure to order shipment or 
take delivery of the balance of the potatoes in storage on May 
15 was in violation of section 2 of the act. 


Respondent admittedly ordered complainant to ship 157 sacks 
to Blue Bell Potato Chip Co. on May 28, after his company had 
approved 10 sacks shipped on May 20. Since these 157 sacks 
were accepted by the customer and placed in storage, respond- 
ent’s failure to pay the purchase price is in violation of section 
2 of the act. There is insufficient evidence to sustain complain- 
ant’s claim that he was further damaged in the amount of 
$168.75, the expense of resacking potatoes at repondent’s request. 
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The contract price of the 157 sacks is $353.25 and the contract 
price of the 1,268 sacks is $2,853, or a total of $3,206.25. The evi- 
dence establishes that the 1,268 sacks had no commercial value 
after June 7, when complainant received notice from respond- 
ent that he would take no further potatoes. Reparation should 
be awarded to complainant in the amount of $3,206.25, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,206.25 with interest there- 
on at the rate of 5 percent per annum from June 1, 1963, until 
paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9522) 


GEORGE GUENTHNER & SON v. ARROWHEAD GROWERS SALES Co. 
PACA Docket No. 9353. Decided December 4, 1964. 


Petition for Reconsideration—Dismissal 


The order of October 26, 1964, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 26, 1964, awarding complainant 
reparation against respondent in the amount of $275, with in- 
terest. A copy of this order was served upon respondent on Octo- 
ber 28, 1964. Respondent filed a petition for reconsideration on 
November 6, 1964, which was within the time allowed for such 
filing. 


In his petition, respondent contends that the order of Octo- 
ber 26, 1964, is in error in several respects. Respondent contends, 
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among other things, that since none of the potatoes involved in 
this case has actually moved in interstate commerce, “it should 
follow” that the matter is not within the jurisdiction of the Sec- 
retary, and cites in support of this theory Anonymous Decision, 
15 A.D. 466. This is not a proper conclusion. Under §(8) of the 
first section of the Act, the commodity is considered in interstate 
commerce if, when purchased, there is the expectation that it 
will end its transit in another State. Respondent insists that 
the original contract contemplating movement in interstate com- 
merce was rescinded. The evidence does not support a finding 
that the original contract between the parties was rescinded. 
Our conclusion, on the basis of the evidence, in the order of 
October 26, 1964, is that the original contract was amended as 
to time of shipment and (probable) destination. There is no 
evidence before us to indicate that the parties ceased to contem- 
plate that the potatoes would move in interstate commerce, not- 
withstanding the fact that 100 bags were shipped to a point with- 
in the State. In the case cited by respondent, it was never con- 
templated by the parties that the commodity (oranges) would 
move in interstate commerce, but rather that they would be sold 
and consumed within the State of Florida, and such was the case. 


In pointing up the fact that complainant resold the potatoes 
on April 22 without giving respondent notice that they were be- 
ing resold, which resale occurred only after seeking to have re- 
spondent take delivery during the month of March and the first 
half of April, respondent says it must be concluded that com- 
plainant exercised dominion over the potatoes and resold its own 
potatoes. This is not a case where shipment of the commodity 
had been made to the buyer and, after arrival or some time after 
shipment, the seller took back the commodity or “exercised do- 
minion over it,” so that the buyer lost control over the commod- 
ity. In this case, the potatoes never left complainant’s place of 
business, due to respondent’s failure to accept delivery. In other 
words, complainant, at all times, had dominion over the potatoes. 


In a prior case under the Act, in which the facts are similar 
to this case, a truckload of grapes was sold by complainant to 
respondent, and respondent was to pick up the shipment and 
transport it to its customer, but failed to do so. Complainant 
resold the grapes 10 days after they should have been picked up 
by respondent-buyer, without notifying respondent of the resale. 
The evidence showed that respondent repeatedly assured com- 
plainant throughout the 10-day period that respondent would 
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pick up the grapes as soon as it could obtain a truck to trans- 
port the grapes. No specific date for delivery was specified. In 
that case, we held that respondent was obligated to take deliv- 
ery within a reasonable time, and it was concluded that respond- 
ent’s failure to take delivery within 10 days after the grapes 
were ready for delivery was a failure to accept them within a 
reasonable time. It was further concluded that respondent’s in- 
ability to obtain a truck did not constitute reasonable cause for 
failure to accept delivery. Gerald F. Bedient v. Lake Keuka 
Grape Juice Co., 16 A.D. 55. 


In this case, although respondent continued to assure com- 
plainant that he would take delivery as soon as he could set up 
sales for the potatoes, his inability to arrange sales for the po- 
tatoes was not a reasonable cause for respondent’s failure to 
accept the potatoes which he had purchased from complainant 
in December, for delivery in March. Having tried for almost 
two months to get respondent to accept the potatoes, complain- 
ant in our opinion acted reasonably in reselling the potatoes on 
April 22. 


Upon reconsideration of the order, we find that respondent’s 
contentions are without merit and that the order of October 26, 
1964, is supported by the evidence and by the law applicable 
thereto. Accordingly, respondent’s petition should be and here- 
by is dismissed, without prior service upon complainant. The 
reparation awarded in the order of October 26, 1964, shall be 
paid within 30 days from the date of this order. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 9523) 


SEASON PRODUCE Co., INC. v. ROSELLA’S FRUIT & PRODUCE Co., 
INC., AND VEGETABLE PACKERS INC. PACA Docket No. 9230. 
Decided December 8, 1964. 


Failure to Reject Promptly—Acceptance—Suitable Shipping Condition— 
Tomatoes—Damages—Broker 


Buyer’s failure to take posession of produce, after acceptance due to fail- 
ure to reject within a “reasonable time,” constituted a rejection with- 
out reasonable cause and damages awarded to seller. Buyer failed to 








1538 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1537 


establish damages resulting from seller’s breach of contract in ship- 
ping tomatoes in containers larger than specified and breach of suitable 
shipping condition warranty not established. Complaint against broker 
dismissed. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Respond- 
ent Rosella’s Fruit & Produce Co., Inc. pro se. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 5, 1962. The for- 
mal complaint was filed on July 24, 1963. Complainant seeks an 
award of reparation in the sum of $4,200 which is alleged to 
be the f.o.b. purchase price due from respondents in connection 
with the sale of a carload of tomatoes on or about November 
8, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on Complainant on September 3, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent Rosella’s Fruit & Produce Co., 
Inc., on September 3, 1963. A copy of the formal complaint and 
a copy of the report of investigation were served on respondent 
Vegetable Packers Inc. on September 4, 1963. 


Respondent Rosella’s Fruit & Produce Co., Inc., filed an an- 
swer to the formal complaint on September 13, 1963, in substance 
denying liability to complainant in connection with this transac- 
tion. Respondent Vegetable Packers Inc. did not file an answer 
and is therefore deemed to be in default. 


Although the amount claimed in this proceeding is in excess 
of $1,500, complainant and respondent Rosella’s Fruit & Produce 
Co., Inc. waived oral hearing and submitted their evidence under 
the shortened procedure provided in section 47.20 of the rules 
of practice. Pursuant to this procedure complainant filed an 
opening statement, respondent Rosella’s Fruit & Produce Co., 
Inc. filed an answering statement, and complainant filed a state- 
ment in reply. Neither complainant nor respondent Rosella’s 
Fruit & Produce Co., Inc., filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Season Produce Co., Inc., is a corporation 
whose address is P.O. Box 684, Chula Vista, California. 


2. Respondent Rosella’s Fruit & Produce Co., Inc., is a corpor- 
ation whose address is 1540 Occidental Avenue, South, Seattle, 
Washington. Respondent Vegetable Packers Inc. is a corporation 
whose address is 4803 Everett Avenue, Los Angeles, California. 
At the time of the transaction involved herein, each of the re- 
spondents was licensed under the act. 


3. On November 8, 1962, in the course of interstate commerce, 
complainant sold to respondent Rosella’s Fruit & Produce Co., 
Inc., (hereinafter referred to as Rosella), one carload, or 640 40- 
pound cartons, of California green tomatoes, U.S. No. 1 grade, 
at a price of 10¢ per pound or $4 per carton. Both price and 
grade were on an f.o.b. shipping point basis, Chula Vista, Cali- 
fornia, with complainant protecting brokerage of 10¢ per carton. 


4. The contract set forth above was negotiated by a broker, 
respondent Vegetable Packers Inc. (hereinafter referred to as 
the broker). No memorandum or confirmation of sale was issued 
by the broker in connection with this transaction. 


5. On November 9, 1962, complainant shipped from Chula 
Vista, California, to Rosella at Seattle, Washington, 700 60- 
pound wirebound crates of California tomatoes contained in car 
PFE 301075. The tomatoes in this car had been federally in- 
spected at shipping point at 3:00 p.m. on November 9 and had 
been certified as U.S. No. 1 grade, with no decay, and with 
defects average within tolerance. 


6. Complainant’s manager, Danny Treglia, sent Rosella a tele- 
gram at 7:36 p.m. on November 9 confirming the shipment of 
the tomatoes, in relevant part, as follows: 


“PER VEGETABLE PACKERS SHIPPED YOU NINTH 
... PFE 301075 ... CONTAINED .. . TOTAL 700 WIRE- 
BOUND TOMATOES USONE FOB 6.00...” 


The following day, November 10, complainant sent its invoice 
to Rosella in connection with this load. Included with other 
information on the invoice was the notation: “CAR SOLD 
THROUGH: Vegetable Packers.” 
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7. At 8:57 a.m. on November 10, Rosella’s president, Michael 
“Mike” Rosella, sent the following telegram to the broker: 


“AS PER TELEPHONE CONVERSATION YOU QUOTED 
ME FORTY POUNDS U.S. ONE TOMAOES AT TEN 
CENTS A POUND F.O.B. OR $4 A BOX.” 


8. Car PFE 301075 arrived at Seattle on November 14 at 11 
p.m. The car was placed and notice of arrival was given to 
Rosella by the carrier at 7 a.m. on November 15. Upon the ap- 
plication of Rosella, a Federal inspection for condition only was 
made of the load at 2:05 p.m. on November 15, with the results, 
in relevant part, as follows: 


“Condition of load and Containers: Through load, 6 and 8 
rows, 3 and 4 layers. 5 inch spacing frame between each 
bunker and load. Few crates partly crushed or broken in 5 
stacks nearest bunker in B end of car. 


se e * 


“Temperature of product: Near door, bottom layer 55° F., 
top layer 57° F. 


“Condition: Average approximately 15% green, 55% break- 
ers, 20% turning and 5% pink. 2% damage by soft bruises. 
From 3 to 39%, average 14% damage, including 2% ser- 
ious damage by slightly sunken discolored areas, principally 
occurring over shoulders. In 14 of samples decay ranges 
from 3 to 9%, in remainder none, average 3% Gray Mold 
Rot or Alternaria Rot in various stages. 


“Remarks: Inspection and certificate restricted to product 
and lading in 3rd and 4th layers.” 


9. Rosella’s president, Michael Rosella, telephoned the broker 
at approximately 9:50 a.m. on November 16 and informed the 
broker of the results of the Federal inspection made on the pre- 
vious day. Rosella, at the same time advised the broker that Ro- 
sella was rejecting the shipment. The broker then requested a 
copy of the inspection certificate, which Rosella agreed to send. 
Later on the same day, at 4:20 p.m. of November 16, the follow- 
ing wire was dispatched to the broker. 


REPHONE PFE 301075 BOUGHT CAR OF 40 POUND US 
NUMBER 1 TOMATOES FROM KEN BUT RECEIVED 
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60 POUNDS WIREBOUND TOMATOES UNABLE USE 
DIVERT ELSEWHERE SENT ORIGINAL COPY OF IN- 
SPECTION.” 


The wire was signed: “Rosella’s Fruit and Produce.” 


10. The broker received the inspection certificate, mentioned 
above, on Saturday, November 17, and called complainant on 
the telephone and read the report to complainant’s Danny Tre- 
glia. Treglia was unimpressed with the inspection results, tell- 
ing the broker that complainant expected to receive the purchase 
price from Rosella, and that complainant would have no more 
to do with the shipment. The broker then called Michael Rosella, 
still on November 17, and advised Rosella of complainant’s atti- 
tude. The broker also suggested that Rosella get a grade inspec- 
tion on car PFE 301075. 


11. A Federal inspection for grade was made of the tomatoes 
in car PFE 301075 on Monday, November 19, 1962, at 11:15 a.m., 
upon the request of Rosella. The results of that inspection, in 
relevant part, are as follows: 
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“Temperature of product: Near door, bottom layer 56° F., 
4th layer 58° F. 


“Quality: ... Average 9% grade defects, mostly scars... 


“Condition: .. . 1% damage by soft bruises. From 3 to 
45%, average 15% damage, including 3% serious damage 
by slightly sunken discolored areas, principally occurring 
over shoulders. In most samples decay ranges from 3 to 
18%, in some none, average 8%, including 3% Gray Mold 
Rot, remainder generally Alternaria Rot. Decay is in vari- 
ous stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in 3rd and 4th layers.” 


12. Subsequent to the inspection of November 19, efforts were 
made by all parties to resell the tomatoes in order to minimize 
damages. Complainant took pains to advise Rosella during this 
time, however, that its efforts in this respect were not to be 
construed as meaning that it was releasing Rosella from liabil- 
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ity as purchaser of the tomatoes, while Rosella went to consid- 
erable lengths in informing complainant that its actions were 
not to be taken as evidence that it had failed to reject the load. 
The shipment was not resold, however, despite the efforts of all 
concerned, and was finally abandoned to the carrier on Novem- 
ber 28, 1962, by complainant. 


13. An informal complaint was filed on December 5, 1962, 
which was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


The first issue posed for decision has to do with Rosella’s al- 
leged rejection of the tomatoes. The evidence in this connection 
shows that the shipment arrived at contract destination at 11 
p.m. on November 14, was placed for unloading at Rosella’s at 
7 a.m. on November 15, and that notice of arrival was given to 
Rosella at the time of placement. The evidence of record fur- 
ther establishes that at approximately 10 a.m. on November 16, 
27 hours after notice of arrival had been given to Rosella, this 
respondent advised the broker by telephone of its (Rosella’s) 
rejection of the shipment. 


Section 46.2(cc) of the regulations in force at this time, (7 
CFR 46.2 (cc)), provides that a shipment shall be deemed to be 
accepted by the consignee unless notice of rejection is given to 
the consignor within a “reasonable time,” as defined in section 
46.2(bb) of the regulations (7 CFR 46.2(bb)). Paragraph (bb) 
defines “reasonable time,” with respect to rail shipments of fresh 
fruits and vegetables, as a period not to exceed 24 hours after 
notice of arrival has been given to the consignee and the pro- 
duce has been made accessible for inspection. 


Based upon the evidence before us, it is our opinion that Ro- 
sella’s attempt to reject the carload of tomatoes was not made 
within the time allowed by the regulations, as cited above. Ac- 
cordingly, we conclude that the carload of tomatoes was not re- 
jected, but was accepted by Rosella. We further conclude that 
Rosella, having accepted the shipment, became liable to com- 
plainant for the agreed purchase price thereof, less any provable 
damages resulting from breach of contract on the part of com- 
plainant. Michael-Swanson-Brady of Moorhead, Inc. v. Backer’s 
Potato Chip Co., 17 A.D. 651. The burden of preving both the 
breach and the resulting damages, by a preponderance of the evi- 
dence, rests upon respondent as the moving party. O’Donnell 
Fruit Company of Pittsburgh v. Mathew Mercurio, 18 A.D. 1178. 
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There appears to be a question presented with respect to two 
possible breaches of the contract by complainant, with the first 
of these having to do with the size of the container in which the 
tomatoes were to have been shipped. Rosella contends that it 
ordered tomatoes packed in 40-pound containers, while the com- 
plainant takes the position that it agreed to ship the tomatoes 
in 60-pound containers. The broker filed no answer herein, but 
in a letter addressed to the Department and entered in evidence 
as Exhibit No. 5 to the report of investigation, the broker agrees 
with Rosella that the contract had provided for the shipment to 
be made in 40-pound containers. 


On the basis of the evidence before us, we are satisfied that 
the contract between complainant and Rosella required that the 
tomatoes be shipped in 40-pound containers. Complainant, how- 
ever, shipped the tomatoes in 60-pound containers, in breach of 
contract requirements. The burden of proving the damages sus- 
tained as a result of complainant’s breach of contract, by a pre- 
ponderance of the evidence, rests upon Roselia as the party al- 
leging the breach. O’Donnell Fruit Company v. Mercurio, 18 
A.D. 1173. Rosella has failed to offer any evidence of damages 
stemming from the breach of contract, so that we conclude that 
it has failed to sustain its burden of proof in this respect. 


The second of the two possible breaches by complainant, sug- 
gested in the record in connection with this f.o.b. transaction, 
has to do with the warranty of suitable shipping condition. Ro- 
sella apparently takes the position that the results of the Fed- 
eral inspection of November 15 at Seattle (Finding of Fact No. 
8) is proof of a breach of this warranty by complainant. 


In section 46.41(i) of the regulations in force at this time, it 
is provided that the term “f.o.b.”, when used in any contract 
or communication involving any transaction coming within the 
scope of the act, shall be construed to mean that the produce 
quoted or sold is to be placed free on board the boat, car, or 
other agency of the through land transportation at shipping 
point, in suitable shipping condition and that the buyer assumes 
all risk of damage and delay in transit not caused by the ship- 
per, irrespective of how the shipment is billed. “Suitable ship- 
ping condition” is defined in section 46.41(j) of the regulations 
as meaning that the commodity, at time of billing, is in a con- 
dition which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without abnor- 
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mal deterioration at the contract destination agreed upon be- 
tween the parties. 


The parties have not made an issue of the transportation serv- 
ices and conditions. On the basis of the evidence before us, we 
conclude that transportation service and conditions were normal 
and that the warranty of suitable shipping condition is applic- 
able in considering the rights of respondent Rosella. In this con- 
nection, we have the question presented: Did the Federal inspec- 
tion made on November 15 at contract destination in Seattle, 
Washington, establish that the tomatoes were abnormally dete- 
riorated? 


This shipment admittedly graded U.S. No. 1 at shipping point 
on November 9, 1962, with no decay, and with defects averaging 
within tolerance for the grade. On November 15, in Seattle, the 
shipment was certified, after Federal inspection on that date, as 
having an average of 19% condition defects. 


The United States Standards for fresh tomatoes, U.S. No. 1 
grade (7 CFR 51.1855), allow a total tolerance of 10% by count 
for all defects at shipping point, and 15% tolerance enroute or 
at destination. The contract in this case did not, of course, re- 
quire that the tomatoes be U.S. No. 1 grade at destination, but 
only at shipping point. In our opinion, therefore, the amount 
of deterioration found at Seattle was not excessive or abnormal, 
being only 4% in excess of the tolerance permitted by the stand- 
ards for U.S. No. 1 at destination. Accordingly, it is our opin- 
ion that a breach by complainant of the warranty of suitable 
shipping condition has not been established, and it is so con- 
cluded. See, in this connection, Mills Brokerage Co., Inc. v. Boler 
Fruit & Vegetable Company, 22 A.D. 703. 


In view of the foregoing, it is concluded that Rosella’s failure 
to take possession of the produce, after acceptance, constituted a 
rejection without reasonable cause, in violation of section 2 of 
the act. United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810; San Pat Vegetable Co. v. Sid Kyman, 5 A.D. 489. Com- 
plainant’s damages resulting from that violation amount to $4,- 
200. Reparation in that amount should be awarded complainant 
against Rosella, with interest. 


Complainant, in the formal complaint, has named the broker 
as corespondent in this case, and apparently is attempting to 
spell out some liability against it (the broker) in connection with 
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the $4,200 sought as reparation in this proceeding. While the 
broker did not file an answer and is in default here, it is clear 
from the evidence before us that the broker did no more than 
negotiate a contract between the parties, which it was authorized 
to do. It is also clear from the evidence that the broker at no 
time acted, or gave the appearance of acting, either as princi- 
pal or as the agent of an undisclosed principal in the transaction 
involved herein. While the allegations of the complaint with 
respect to the broker are deemed to be admitted by reason of 
the broker’s default, we conclude that such allegations, in view 
of the other evidence of record, fail to establish a cause of action 
against this respondent. For this reason, the complaint against 
the broker, Vegetable Packers Inc., should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Rosel- 
la’s Fruit & Produce Co., Inc., shall pay to complainant, as rep- 
aration, $4,200, with interest thereon at the rate of 5 percent 
per annum from December 1, 1962, until paid. 


The complaint, as to respondent Vegetable Packers Inc., is 
dismissed. 


Copies of this order shall be served on the parties. 


(No. 9524) 


FOWLER PACKING COMPANY v. ANTHONY ABBATE FRUIT DISTRIB- 
uTors, INc. PACA Docket No. 9339. Decided December 10, 
1964. 


Breach—Failure to Establish—Acceptance—Liability 


Where alleged breach of contract due to improper precooling and overripe 
peaches in counterclaim not established and where adjusted price was 
conditioned upon prompt payment, respondent liable for balance of con- 
tract price of produce accepted. 


Mr. Mikio Uchiyama, of Fresno, California, for complainant. Mr. Harold A. 
Parichan, of Fresno, California, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 21, 1963, complainant 
seeks reparation against respondent in the amount of $963.02, 
alleged to be the unpaid balance of the purchase price of a ship- 
ment of peaches sold and delivered to respondent in June 1963. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
November 26, 1963. A copy of the report of investigation was 
served upon counsel for complainant on the same date. Respond- 
ent filed an answer to the complaint on February 5, 1964, admit- 
ting the purchase and sale as alleged, denying that complainant 
shipped peaches in compliance with the contract, and denying 
that there is any balance due complainant in connection with the 
transaction. Respondent subsequently amended its answer to in- 
clude a counterclaim in the amount of $449.75 for alleged loss of 
profits on the resale of the peaches. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues were submitted in accordance with the short- 
ened method of procedure provided in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Both 
parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Parnagian, doing busi- 
ness as Fowler Packing Company, whose address is P.O. Box 
267, Fowler, California. At the time of the transaction involved 
herein, complainant was licensed under the Act. 


2. Respondent, Anthony Abbate Fruit Distributors, Inc., is a 
corporation whose address is 2214 Kern Street, Fresno, Califor- 
nia. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about June 12, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of peaches consisting of 1285 packages, at a total agreed 
price, including precooling, of $2,527, f.o.b. Fowler, California. 
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4. Complainant shipped on June 12, 1963, in car NRC 16074 
from Fowler, California, to respondent at Chicago, LIllinois, 
peaches complying with contract requirements. 


5. Upon arrival of the peaches in car NRC 16074, respondent 
accepted the shipment in compliance with the contract, and sub- 
sequently paid complainant $1,563.98, leaving a balance due and 
unpaid of $963.02. 


6. The formal complaint was filed on October 21, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is clear from the evidence in this case that complainant sold 
respondent a carload of peaches as set forth in Finding of Fact 
3, that complainant shipped the peaches to respondent at Chi- 
cago, and that respondent accepted the peaches and unloaded 
them, with no complaint to complainant concerning arrival con- 
dition. It is also established by the evidence that respondent sold 
the peaches at auction on June 17, 1963, in Chicago, for a gross 
amount of $2,505.65, and remitted to complainant the sum of 
$1,563.98. 


Having accepted the peaches, respondent became liable to com- 
plainant for the purchase price, subject to its right to claim dam- 
ages for any breach of the contract on the part of complainant. 
Since respondent has alleged that complainant breached the con- 
tract, the burden is upon respondent to establish, by a prepon- 
derance of the evidence, both the breach and the damages re- 
sulting therefrom. 


Respondent alleges that complainant breached the contract in 
that he failed to properly precool the peaches before shipment, 
and that he also breached the contract by shipping peaches that 
were too ripe at the time of shipment. Respondent has submitted 
no evidence except its own statements to establish the claimed 
breaches. The evidence shows that precooling of the peaches 
was started at 3 p.m. on June 12, 1963, and was completed at 
8:59 p.m., a period of about six hours. It is respondent’s con- 
tention that it is “customary and absolutely necessary to pre- 
cool peaches from 12 to 16 hours before shipping in refrigerated 
cars.” Respondent offers no evidence, however, to support its 
claim that it is “customary” and “necessary” that peaches be 
precooled for the better part of the day before shipment in a 
refrigerated car. 
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Respondent has also failed to submit any evidence to establish 
that the peaches were overripe at the time of shipment. An in- 
spection was made of the peaches at Chicago by the City Perish- 
able Inspection Agency prior to their sale on the Chicago auc- 
tion market. A copy of the inspection certificate attached to 
respondent’s answering statement shows the following: ‘Packs 
full. Sizing good. Qualiy fairly good to good. Range from fair 
to mostly fairly good or good color. Peaches clean. Firm with 
many firm full ripe and range from 5% to as high as 20% full 
ripe in all varieties. Few of the ripe peaches badly bruised. No 
decay noted.” The condition of the peaches, as disclosed by this 
inspection, does not establish that they were overripe at the time 
of shipment. No Federal inspection was made of the peaches at 
shipping point, and no Federal inspection was requested at des- 
tination. Under the terms of the f.o.b. contract, which respond- 
ent has admitted, complainant was only required to deliver 
peaches of merchantable quality at shipping point. Rosefelt Pro- 
duce v. Produce Packers, Inc., 20 A.D. 420. Although respondent 
contends that the peaches were not merchantable on arrival, the 
evidence does not support this claim. 


From the evidence before us, we conclude that respondent has 
failed to sustain the burden of proving any breach of the con- 
tract on the part of complainant. Respondent is, therefore, in- 
debted to claimant for the full purchase price of $2,527. Re- 
spondent has paid complainant $1,563.98, leaving a balance due 
and owing complainant of $963.02. Respondent’s failure to pay 
complainant the full agreed purchase price of the peaches was 
and is in violation of Section 2 of the Act. Complainant should 
be awarded reparation in the amount of $963.02, with interest. 


Respondent states in its answering statement that during an 
attempt between the parties to settle their dispute, complainant 
agreed to accept the sum of $481.01, in settlement, approximately 
one-half of the balance due. In his statement in reply, complain- 
ant admitted agreeing to accept this amount, provided respond- 
ent made immediate payment, and that respondent in the pres- 
ence of complainant and his attorney agreed to send a check the 
next day in the amount of $481.01, which respondent failed to 
do. We conclude that complainant’s agreement to accept $481.01 
as full settlement was conditioned upon respondent’s prompt pay- 
ment, and respondent’s failure to comply with the condition re- 
lieved complainant of any obligation to settle for that amount. 
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Respondent’s counterclaim is for alleged loss of profits which 
it would have realized if the peaches had been accepted and paid 
for by its customer. The counterclaim should be dismissed for 
two reasons. First, respondent has not shown that complainant 
breached the contract under which respondent purchased the 
peaches. Second, loss of profits on a resale are special damages 
which are recoverable only where it is shown that such dam- 
ages were within the contemplation of the parties at the time of 
the transaction in question. Stott & Reid v. Community Pro- 
duce Co., 15 A.D. 397. It appears that respondent’s resale con- 
tract with the Gianukos, Mandolini Company was made after 
respondent entered into its contract with complainant, but even 
if made before, there is no evidence that complainant was in- 
formed of such contract. We, therefore, would have to conclude 
that liability on the part of complainant for loss of profits on 
the contract of resale could not have been contemplated by the 
parties. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $963.02, with interest there- 
on at the rate of 5 percent per annum from July 1, 1963, until 
paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 9525) 


M. BoTNER & SON, INC. v. CENTRAL PRODUCE Co., INc. PACA 
Docket No. 9389. Decided December 10, 1964. 


Damages—Resale—Failure to Prove—Dismissal 


Where purchaser failed to establish that alleged resale was prompt and 
proper, complaint dismissed. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 5, 1963. The 
formal complaint was filed on January 23, 1964. Complainant 
requests an award of $421.69 as damages allegedly sustained as 
the result of respondent’s breach of contract in connection with 
a carload of mixed vegetables sold to complainant on or about 
May 17, 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 3, 1964. A copy of 
the formal complaint and a copy of the report of investiga- 
tion were served on respondent on March 5, 1964. Respondent 
filed an answer on March 23, 1964, in substance denying that 
it had breached the contract. 


Since the amount involved herein does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided in 
section 47.20 of the rules of practice. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, M. Botner & Son, Inc., is a corporation whose 
address is 775 Cremazie Boulevard, West, Montreal, Canada. 


2. Respondent, Central Produce Co., Inc., is a corporation 
whose address is 335 East Taylor Street, San Jose, California. 
At the time of the transaction involved herein, respondent, was 
licensed under the act. 


3. On May 17, 1963, in the course of foreign commerce, re- 
spondent sold to complainant one carload of mixed vegetables, in 
the quantities and at the prices indicated below, f.o.b. San Jose, 
California, plus charges for topice and plus precooling charges 
of 15¢ per package on the cauliflower and cabbage included in 
the load. 
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Quantity Item Price Amount 
75 Boxes Boston Lettuce $1.60 $ 120.00 
50 Crates Green Onions 4.10 205.00 
50 Bushels Fava Beans 3.00 150.00 
25 Crates Romaine 1.65 41.25 
85 Cartons Cello Cauliflower—20’s 2.50 87.50 
75 Cartons Cello Cauliflower—16’s 2.50 187.50 
15 Cartons Cello Cauliflower—12’s 2.75 41.25 
20 Crates Swiss Chard 2.50 50.00 
25 Boxes Artichokes—42’s 2.60 65.00 
25 Boxes Artichokes—24’s 2.60 65.00 
90 Boxes Artichokes—Small 2.35 211.50 

110 Boxes Broccoli 2.25 247.50 
10 Crates Parsley 2.85 28.50 
67 Cartons Cabbage 1.50 100.50 

Topice 90.00 
Precooling 28.80 
Total $1,719.30 


4. The contract between the parties was negotiated by a brok- 
er, Mutual Brokers Montreal, Limited, of Montreal, Canada, 
which issued a Standard Confirmation of Sale on May 18, 1963. 
Included in the confirmation, together with other relevant infor- 
mation, was the following statement: 


“How shipped or to be shipped: Initial ice one end, dry 
other end, topice.” 


5. On May 18, 1963, pursuant to the contract set forth in 
Finding of Fact No. 3, respondent loaded vegetables into car 
PFE 6280 at San Jose, California, which conformed to contract 
requirements with respect to the specified varieties and quanti- 
ties. The lettuce and cabbage contained in the shipment were 
certified, after Federal-State inspection at San Jose on May 18, 
as being U.S. No. 1 grade and meeting Canadian import re- 
quirements. 


6. Car PFE 6280 was billed out of San Jose, California, on 
May 18, 1963, and arrived at contract destination in Montreal, 
Canada, on May 25. At 10:30 a.m. on that date, an inspection 
for condition only was made of the load by the Canadian De- 
partment of Agriculture, with the results, in relevant part, as 
follows: 


“Temp. (F) Prod. Top: 37 Prod. Bot: 36 Car: 38 Out- 
side: 65 





1552 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1549 


“Condition of Car, Load, Pkgs. & Pack: Clean, plugs in, 
hatch covers closed, bunkers empty. Good amount of crushed 
ice on top layer (Broccoli, Boston Lettuce, Romaine Let- 
tuce). * * * Crushed ice in crates of Broccoli. 


“Condition: 


Cauliflower, Size 12’s: Some jacket leaves good green to 
light green color, mostly yellowing to yellow. Ranging 
from 42% to 50%, average 44% of heads showing slimy 
black peppered decayed spots or areas over surface of 
curds. 


Cauliflower, Size 16’s and 20’s: Jacket leaves generally 
good green to light green in color. 6% of heads showing 
watersoaked and/or brownish discolored spots. Ranging 
from 5% to 20%, average 12% of heads showing slimy 
black peppered decayed spots or areas over surface of 
curds. 


Cabbage: Wrapper and outer leaves mostly good green to 
light green color, 26% of heads showing few leaves yellow- 
ing to yellow. 1% of heads affected with slimy decay 
affecting compact portion of heads. 


* * 


7. Complainant accepted the shipment at Montreal but made 
prompt complaint to respondent, through the broker, concerning 
the condition of the produce on arrival at Montreal. Complain- 
ant also requested an adjustment of the total purchase price 
from respondent, but respondent refused the request. 

8. Respondent, on or about May 18, 1963, rendered an invoice 
to complainant in the amount of $1,719.30, together with a draft 
drawn for that amount in its favor against complainant, which 
draft was presented to and accepted by complainant. 

9. The formal complaint was filed on January 23, 1964, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant received and accepted the shipment involved here- 
in and has paid respondent the agreed f.o.b. price therefor, plus 
topice and precooling charges, for a total of $1,719.30. Com- 
plainant contends, however, that it is entitled to an award of 
reparation for damages stemming from a breach of contract by 
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cespondent. Specifically, complainant contends that a part of the 
produce shipped by respondent and included in this load was not 
in suitable shipping condition, so that it arrived at contract des- 
tination in a state of abnormal deterioration, in breach of the 
warranty of suitable shipping condition which was a part of the 
f.0.b. sale. Respondent denies that it breached the warranty and 
alleges that the produce was in suitable shipping condition when 
it was billed out of California. Respondent further alleges, as an 
additional defense, that the warranty has no application in this 
case, since the car did not travel under normal transportation 
service and conditions, in that proper icing procedure was not 
observed in transit. 

The warranty of suitable shipping condition, to which the par- 
ties allude, is set forth in section 46.41(i) and (j) of the regu- 
lations in effect at the time of this transaction (7 CFR 46.41 (i) 
and (j)). In section 46.41(i), “f.o.b.” is defined as meaning that 
‘the produce sold is to be placed free on board the carrier at 
shipping point, in suitable shipping condition, and that the buyer 
assumes all risk of damages and delay in transit not caused by 
the seller. Section 46.41(j) defines “Suitable shipping condition,” 
in relation to direct shipments, as meaning that the commodity, 
at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties. 

Assuming, without deciding, that the warranty did apply and 
was breached by respondent, complainant as the moving party 
would have the burden of establishing, by a preponderance of the 
evidence, the damages resulting from such breach. Lombardo 
Fruit & Produce Company v. Lois Neumiller and/or Neumiller 
Produce, 23 A.D. 337; Season Produce Co., Inc. v. Leef-Brandt 
Company, Inc., 23 A.D. 357. The general measure of damages for 
breach of warranty, where the receiver has accepted the goods, 
is the difference between the value of the goods actually deliv- 
ered at the time and place of delivery to the buyer, and the value 
the goods would have had at that time and place if they had met 
contract requirements. Peru Orchards Company, Inc. v. Econ- 
omy Produce Company, 23 A.D. 325. The actual market value of 
goods delivered may be evidenced by the price obtained on re- 
sale, when such goods are resold by the buyer in a prompt and 
proper manner. Kirby & Little Packing Co. v. United Fruit & 
Produce Co., 16 A.D. 1066. 
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Complainant in its formal complaint has alleged a resale of 
the cauliflower and cabbage (the only items on which it seeks 
reparation), but except for the price received, has failed to give 
us any information with respect to such resale. We, therefore, 
are in no position to determine whether the sale was promptly 
and properly made so as to reasonably reflect the value of these 
items on arrival at contract destination. Since complainant has 
failed to establish this element of its damages, we need not con- 
sider the other element of damages involved, to wit: the value 
the shipment would have had if it had met contract require- 
ments. Both values must be established in order to compute dam- 
ages, since the damages here are measured by the difference be- 
tween the two. Ritter et al v. Erlich, 152 F. 2d 181 (2d Cir. 1945). 
Accordingly, we conclude that complainant has failed to meet 
its burden of proof with respect to its alleged damages, and that 
the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9526) 


THOMAS J. HOLT COMPANY v. CHARLES R. MARSH & COMPANY. 
PACA Docket No. 9244. Decided December 10, 1964. 


Cause of Action—Time of Accrual—Complaint—Timely Filed— 
Attorney’s Fees—Freight Charges—Reimbursement 


Complainant-consignee’s cause of action against consignor accrued when it 
satisfied court judgment obtained by carrier for freight charges on 
watermelons abandoned to carrier and complaint timely filed. Quality 
and condition of melons not established and negligence of consignee not 
proved. Consignor liable to consignee for freight charges and for attor- 
ney’s fees incurred by consignee in defending suit brought by carrier. 


Comanor and Stein, of Philadelphia, Pennsylvania, for complainant. Allen, 
Knudsen & Swartz, of Ft. Myers, Florida, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








a 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on April 10, 1963. The 
formal complaint was filed on July 31, 1963. Complainant re- 
quests an award of reparation in the amount of $572.83, which 
sum complainant paid on July 12, 1963, in satisfaction of a 
judgment awarded the carrier for freight and other charges in 
connection with a carload of watermelons shipped by respondent, 
to complainant as consignee, during April 1957. Complainant 
also requests that it be awarded reparation of $150, to compen- 
sate it for expenses incurred in defending this suit. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on September 16, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on October 1, 1963. Respondent 
did not file an answer thereto, however, and it was deemed to 
be in default. Prior to the issuance of an order based on such 
default, respondent filed a motion to set aside the default and 
to allow the filing of an answer by respondent. The motion was 
granted over the objection of complainant, and respondent’s an- 
swer was accepted for filing on January 10, 1964. In its answer, 
respondent admits that it consigned the carload of melons to 
complainant, as alleged in the complaint, but denies that it is 
liable to complainant in any amount in connection with this 
transaction. 


Since the amount involved herein does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided in 
section 47.20 of the rules of practice. Pursuant to this proce- 
dure, complainant filed an opening statement and respondent filed 
an answering statement. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant is Thomas J. Holt, liquidating partner of 
Thomas J. Holt Company, which, at the time of the transaction 
involved herein, was a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as the Thomas J. Holt Com- 
pay, whose address was Pennsylvania Produce Terminal, Oregon 
and Delaware Avenues, Philadelphia, Pennsylvania. 
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2. Respondent is a partnership composed of Charles R. Marsh 
and Charles O. Marsh, doing business as Charles R. Marsh & 
Company, whose address is P.O. Box 428, Fort Myers, Florida. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On April 9, 1957, in the course of interstate commerce, com- 
plainant entered into an agreement with respondent wherein it 
was provided that complainant should sell on consignment and 
for respondent’s account one carload of watermelons, ACL 17131, 
then on track at Potomac Yards, Virginia. This carload of mel- 
ons had been billed out of Fort Myers, Florida, on April 3, 1957, 
and was consigned by respondent to itself at Waycross, Georgia. 
Respondent thereafter diverted the car, on or about April 5, 
1957, to itself at Potomac Yards, Virginia, where the car arrived 
on April 6, 1957. 


4. On April 11, 1957, pursuant to the contract of consignment 
set forth in Finding of Fact No. 3, complainant diverted car 
ACL 17131 to itself at Philadelphia, Pennsylvania. The shipment 
arrived at Philadelphia on Friday, April 12, and was placed at 
8:15 p.m., that same day. 


5. On April 15, 1957, the melons in car ACL 17131 were in- 
spected in Philadelphia. No certificate has been entered in evi- 
dence, however, to show either the identity of the agency or in- 
dividual making the inspection, or the results thereof. 


6. Car ACL 17131 remained on track in Philadelphia until 
April 29, 1957, during which time efforts were made by com- 
plainant to sell the melons contained therein. These efforts were 
unsuccessful and on that date, April 29, and after notice to re- 
spondent, complainant abandoned the melons to the carrier. 


7. Subsequent to this date, the carrier made claim upon com- 
plainant for the payment of freight and demurrage charges due 
in connection with this shipment. Complainant notified respond- 
ent of the claim but respondent made no payment to the carrier 
in connection with the claim. 


8. The carrier, in March 1959, instituted suit against com- 
plainant in the County Court of Philadelphia, Pennsylvania, for 
the freight and demurrage charges mentioned above. As a re- 
sult of the suit, a judgment was entered in the carrier’s favor 
against Thomas J. Holt Company, complainant here, in the sum 
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of $572.83, plus interest of $205.39, for a total of $778.22. The 
judgment was satisfied on July 12, 1963, when the carrier ac- 
cepted $572.83 from complainant as full payment on such judg- 
ment. 


9. Respondent has made no payment to complainant in con- 
nection with this judgment won by the carrier and settled by 
complainant. 


10. The formal complaint was filed on July 31, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, as an initial defense, has raised a question con- 
cerning the timely filing of the complaint in this case. The an- 
swer is of primary importance, since the requirement that the 
complaint be filed within 9 months after the cause of action 
accrues (7 U.S.C. 499f(a)); (7 CFR 47.3) is jurisdictional in 
nature, so that a failure on the part of complainant to observe 
and meet this requirement deprives the secretary of jurisdiction 
under the act. Maggio Bros. Los Angeles, Inc. v. J. B. Ruth Sales 
Corp., 15 A.D. 1263. 


Briefly, respondent’s position appears to be as follows: that 
complainant’s cause of action against respondent, if any, accrued 
at the time that complainant first knew that the carrier would 
look to it (complainant) for the payment of the freight and 
demurrage charges which are the basis of this proceeding; that 
complainant knew, no later than August 4, 1958, that the carrier 
expected payment from complainant of these charges; that the 
informal and formal complaints were filed in April and July 
1968, respectively, which were more than 9 months after the 
cause of action thus accrued; and that the failure of complain- 
ant to file a complaint within 9 months after the cause of action 
accrued deprived the Secretary of jurisdiction in this case. 


This same question arose in Sawyer & Company, Inc. v. H. 
Rothstein & Sons, 15 A.D. 693, where the circumstances were 
similar to those involved in this case. In the Sawyer case it was 
held, with respect to this issue, that “. . . complainant’s cause 
of action ... accrued when it paid the carrier...” We are of 
the opinion that that holding is applicable to this present case, 
and conclude that complainant’s cause of action herein accrued on 
July 12, 1963, when it satisfied the court judgment obtained by 
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the carrier for freight and demurrage charges. Since the for- 
mal complaint was filed on July 31, 1963, it is clear that such 
filing was timely and complied in this respect with the provi- 
sions of the act, and that respondents’ arguments to the contrary 
are without merit. 


Respondent further contends, in its brief and elsewhere, that 
it is not liable for the freight charges involved herein, since 
these charges were the direct result of complainant’s failure to 
act promptly and properly in connection with this shipment. 
Specifically, respondent states that complainant assumed full 
and complete control over car ACL 17131 after its arrival at 
Potomac Yards, Virginia, on April 5, 1957; that the melons were 
in good condition at that time and even later, as evidenced by 
an inspection admittedly made in Philadelphia on April 15, sub- 
sequent to the diversion of the car to that city by complainant 
on April 11; and that the deterioration in the melons, leading to 
the loss complained of in this case, was the result of complain- 
ant’s negligence in leaving the melons on a siding in Philadel- 
phia until April 29, so that the loss sustained in connection with 
the shipment, including freight and demurrage costs, cannot be 
charged to respondent. 


Complainant admits that an inspection of the melons was made 
at Philadelphia on April 15, but in its opening statement, and as 
a part thereof, submits the affidavit of Thomas J. Holt, complain- 
ant partner who testified that the melons were found to be defec- 
tive and in poor condition on April 15 and that respondent was 
advised of that fact. Holt further testified in his affidavit that 
during the 14-day period that car ACL 17131 was on track in 
Philadelphia, complainant exerted its best efforts to dispose of 
the melons by resale; that during this time, complainant was in 
daily contact with respondent by telephone regarding the ship- 
ment and the developments taking place in connection therewith; 
but that at no time during this period did respondent voice any 
objections to the developments reported by complainant or give 
any directions regarding the disposal of the melons. 


As evidenced by the foregoing, the quality and condition of 
the melons received by complainant has been made an issue in 
this case by the parties, each of whom put forth affirmative but 
conflicting allegations with respect thereto. Under these circum- 
stances, the burden of proving its respective allegations, by a 
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preponderance of the evidence, rests upon each party. Israel 
Klein Co. v. S. Otis Sullivan & Co., 17 A.D. 500. While each party 
had admitted that an inspection of the shipment was made in 
Philadelphia on April 15, neither has offered any evidence to 
establish the identity of the inspector or inspecting agency, and 
neither has offered in evidence any certificate issued as the re- 
sult of the inspection. We conclude, therefore, that neither party 
has sustained its burden of proving the quality and condition of 
the melons received by complainant. 


Respondent also alleges that complainant was negligent in its 
handling of the melons on consignment. As the party putting 
forth such allegation, respondent has the burden of proving com- 
plainant’s negligence by a preponderance of the evidence. In re- 
viewing the evidence before us, we are of the opinion that re- 
spondent has failed to sustain that burden. While respondent has 
alleged in its answer that complainant did not exert its best 
efforts in attempting to dispose of the melons, respondent has 
failed to show or establish any lack of diligence or breach of 
duty on complainant’s part in this respect. Respondent appar- 
ently takes the position that the alleged sale by complainant of 
two other carloads of melons shipped by respondent at the same 
time as the subject car demonstrates that the disposal of car 
ACL 17131, with two weeks time in which to do so, not only 
was possible but could be accomplished without loss, and that a 
failure to do so indicated lack of diligence and care on complain- 
ant’s part. 


The evidence concerning the other two carloads of melons 
shipped to complainant by respondent is even more fragmentary 
than the evidence submitted in connection with car ACL 17131. 
For this reason, it is our opinion that such evidence has little, 
if any, probative value on the question of complainant’s alleged 
negligence in the handling of the melons in car ACL 17131. It 
is likewise our opinion that complainant’s failure to make a sale 
of the melons contained in car ACL 17131 during the two weeks 
that it was on track in Philadelphia, Pennsylvania, is not in and 
of itself proof of breach of duty or lack of diligence on the part 
of complainant, as contended by respondent. 


As consignor and beneficial owner of the carload of melons, 
ACL 17131, respondent was obligated to pay to the carrier the 
transportation and demurrage charges incurred in connection 
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with this shipment. Since complainant was ultimately compelled 
to pay these charges to the carrier, it was entitled to reimburse- 
ment from respondent. See Frank Kenworthy Company v. George 
Dubinsky, 16 A.D. 437. 


Complainant, in its complaint, also asks that it be awarded 
reparation to compensate it for legal expense incurred in con- 
nection with defending the suit brought against it by the carrier 
(see Finding of Fact No. 8). These expenses, as established by 
the evidence of record, total $150. 


The general rule is that in suits for breach of contract coun- 
sel fees may be allowed to the plaintiff if he can show that de- 
fendant’s breach of contract has caused litigation with third par- 
ties in which the plaintiff has been obliged to secure the services 
of counsel. Vaughan v. Atkinson, 291 F. 2d 818, 815 (4th Cir. 
1961) ;1 45 ALR 2d 1191. We think that this case comes within 
the rule and conclude that complainant is entitled to an award 
of $150 covering legal expenses incurred in connection with de- 
fending the suit brought by the carrier in the County Court of 
Philadelphia, Pennsylvania, in 1959. 


Respondent’s failure to pay complainant $722.83, the amount 
paid by complainant in satisfying the judgment secured by the 
carrier, plus legal expenses, is in violation of section 2 of the 
act. Complainant should be awarded reparation in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $722.83, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


1 Reversed, but on another point of law, 869 U.S. 527 (1962). 
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(No. 9527) 


In re BASIL Mack Topp, d/b/a THE TopD COMPANY. PACA 
Docket No. 9566. Decided December 10, 1964. 


Repeated and Flagrant Violations—Revocation of License 


Respondent’s failures to pay in full for numerous lots of perishable agricul- 
tural commodities purchased, received and accepted for shipment in 
interstate commerce constitute repeated and flagrant violations of sec- 
tion 2 of the act for which respondent’s license is revoked. 


Mr. James E. Horton for complainant. Mr. Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed September 2, 1964, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent repeatedly and fla- 
grantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to make payment in full for numerous lots of perishable agri- 
cultural commodities purchased in the State of Florida for ship- 
ment in interstate commerce. A copy of the complaint and a copy 
of the rules of practice were served upon respondent September 
4, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On Octo- 
ber 16, 1964, the hearing examiner filed a report containing pro- 
posed findings of fact and conclusions and recommending that 
respondent’s license be revoked. No exceptions to the hearing 
examiner’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Basil Mack Todd, is an individual doing busi- 
ness as The Todd Company whose address is 778 East First 
Street, Pahokee, Florida. 


2. Pursuant to the licensing provisions of the act, license No. 
202088 was issued to respondent September 19, 1963, and was in 
effect at the time of the filing of the complaint. 


3. During the period January 30 through February 20, 1964, 
respondent purchased, received and accepted in the State of Flor- 
ida for shipment outside thereof 28 lots of perishable agricul- 
tural commodities from various vendors, shipped such commod- 
ities in interstate commerce and failed to make payment in full 
therefor, as follows: 


Unpaid balance 


No. of of 
Vendor Lots purchase prices 

Central Florida Vegetable Growers Assn., 4 $2,097.40 
Plant City, Florida 

Chase and Company 2 2,941.00 
Sanford, Florida 

Gressinger and Sons, ne 9,985.25 
Belle Glade, Florida 

Pioneer Growers Cooperative 5 8,322.25 
Belle Glade, Florida 

M. Roth & Sons of Florida, Inc., 1 802.60 
Belle Glade, Florida 

Unity Farms, Inc., 5 3,680.30 
Pahokee, Florida 

Hull Packing Company, 1 783.00 
Pahokee, Florida 

Sam Senter Sales, Inc., 3 7,421.20 


Belle Glade, Florida 


4. On August 19, 1964, respondent was afforded the opportun- 
ity to demonstrate or achieve compliance with all lawful require- 
ments of the act in connection with the transactions set forth in 
in Finding of Fact 3. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay in full for numerous lots of per- 
ishable agricultural commodities purchased, received and ac- 
cepted in the State of Florida for shipment in interstate com- 
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merce, which were shipped in such commerce, as set forth in Find- 
ing of Fact 3, constitute repeated and flagrant violations of sec- 
tion 2 of the act. Respondent’s license should be revoked pursu- 
ant to the provisions of section 8(a) of the act (7 U.S.C. 499h 
(a)). See, e.g, In re Raymond Clarence Alexander, 19 A.D. 1040 
(1960), and cases cited therein; In re Cloud and Hatton Brok- 
erage, 18 A.D. 547 (1959). 


ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 9528) 


ALBIN P. CRUTCHFIELD v. L. & A. PRODUCE AND/oR W. & K. MARZ 
PropucE. PACA Docket No. 9605. Decided December 14, 1964. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 8, 1964. The formal 
complaint was filed on September 14, 1964. Complainant seeks 
to recover $7,669.41, which amount is alleged to be due complain- 
ant in connection with the sale to respondents, jointly and/or 
severally, of three truckloads of fruits and vegetables between 
February 6 and February 13, 1964, inclusive. 


A copy of the formal complaint was served on respondent L. & 
A. Produce on September 23, 1964. At the time of the trans- 
actions involved herein, this respondent was licensed under the 
act as a partnership, composed of Lawrence Gustav Thoms and 
Carole Sue Rooney. A copy of the formal complaint was served 
on respondent W. & K. Marz Produce on September 28, 1964. At 
the time of the transactions involved herein, this respondent, an 
individual, William Kenneth Marz, was not licensed but was 


subject to license. 
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Respondent L. & A. Produce filed an answer to the formal com- 
plaint on October 14, 1964, denying liability to complainant in 
connection with these transactions. Respondent William Kenneth 
Marz filed an answer to the formal complaint on October 15, 1964, 
wherein he denies owing complainant the amount requested as 
reparation in the formal complaint, $7,669.41, but admits that 
he does owe complainant $4,850.60 on the three lots of fruits and 
vegetables involved herein. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g(a)), 
in part, as follows: 


“* * * if after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary * * * may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order * * *.” 


Accordingly, under authority of the statute quoted above, respond- 
ent William Kenneth Marz shall pay to complainant, as an un- 
disputed amount, $4,850.60. Payment in this amount shall be 
made within 30 days from the date of this order, with interest 
thereon at the rate of 5 percent per annum from March 1, 1964, 
until paid. 


The liability of respondents for the remaining disputed amount 
is left for subsequent determination in the same manner and 
under the same procedure as would have been the case if no order 
for payment of such undisputed amount had been issued. 


Copies of this order shall be served on the parties. 


(No. 9529) 


F. C. DUER Co. v. EASTERN POTATO DEALERS. PACA Docket No. 
9354. Decided December 14, 1964. 


Agent—Rejection—Rescission—Dismissal 


Where shipment of potatoes was rejected by buyer and mutual rescission of 
agreement followed, seller is bound by action of its agent in arranging 
for diversion and resale. As proceeds of resale were remitted by re- 
spondent, complaint is dismissed. 
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Complainant pro se. Mr. Alexander J. Chase, of Riverhead, New York, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et. seq.). 
An informal complaint was filed on August 13, 1963. The formal 
complaint was filed on December 13, 1963. Complainant requests 
an award of reparation in the amount of $244.15, which is alleged 
to be the unpaid balance of the f.o.b. purchase price of a truckload 
of potatoes sold to respondent by complainant on or about July 8, 
1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on January 28, 1964. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on the same day. Respondent filed an 
answer to the formal complaint on February 13, 1964, wherein he 
admitted the purchase of the potatoes from complainant, but 
denied that they were accepted on arrival at contract destination. 
Respondent alleges that the potatoes, on the contrary, were re- 
jected by him to complainant; that the parties then entered into 
an agreement providing for the potatoes to be handled by respond- 
ent on consignment; that this was done, with respondent remitting 
a total of $350.85 to complainant in connection with the shipment; 
and that respondent denies further liability to complainant in 
connection with this shipment. 


Since the amount in controversy does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided in 
section 47.20 of the rules of practice. Complainant, pursuant to 
this procedure, filed an opening statement. Respondent was given 
the opportunity of filing an answering statement, but did not 
do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Francis Chase 
Duer, Sr. and Francis Chase Duer, Jr., doing business as F. C. 
Duer Co., whose address is Nassawadox, Virginia. 


2. Respondent is an individual, Morton Zahler, doing business 
as Eastern Potato Dealers, whose address is P. O. Box 165, Aque- 
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bogue, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On July 8, 1963, in the course of interstate commerce, com- 
plainant, through its employee, William “Bill” Ward, sold to re- 
spondent, for shipment to Fisher Foods, Inc., Cleveland, Ohio, one 
truckload of washed Pungo potatoes, U.S. No. 1 grade, size A, con- 
sisting of 1,700 10-pound sacks at 24¢ per sack, and 680 25-pound 
sacks at 44¢ per sack, for a total contract price of $707.20, f.o.b. 
Nassawadox, Virginia. It was agreed that respondent, who sup- 
plied the sacks for the shipment, would receive a credit on such 
sacks at the rate of 4¢ per sack on the 1,700 10-pound sacks, and 
614¢ per sack on the 680 25-pound sacks, for a total credit of 
$112.20, thereby reducing the f.o.b. total by this amount, to a 
net total of $595. 


4. Pursuant to the contract set forth above, complainant, on 
July 8, 1963, loaded 1,700 10-pound sacks and 680 25-pound sacks 
of potatoes onto a truck secured by respondent and billed the load 
out to Fisher Foods, Inc. in Cleveland, Ohio. The shipment arrived 
in Cleveland on July 10 and was examined by Fisher on that date. 
Fisher promptly complained to respondent about the condition of 
the potatoes and rejected the load. Respondent, in turn, rejected 
the load to complainant. Subsequently respondent, in a telephone 
conversation with complainant’s employee, Ward, agreed to find 
someone to dispose of the load. Respondent then called A. G. 
Benzle, the Cleveland broker who negotiated the sale of the pota- 
toes to Fisher for respondent, and Benzle arranged for the dispo- 
sition of the potatoes to The Cavalier-Gulling-Wilson Co. of 
Cleveland. The Cavalier-Gulling-Wilson Co. resold the potatoes 
and rendered an account sales to respondent. Respondent then 
forwarded the account sales to complainant, together with a check 
for $350.85, which sum has been accepted by complainant as an 
undisputed amount due in connection with this transaction. 


5. The formal complaint was filed on December 13, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that this ship- 
ment of potatoes was accepted by respondent on its arrival at 
contract destination in Cleveland, Ohio, pursuant to a contract 
of sale. This is denied by respondent, who alleges in his answer 
that the load was rejected to complainant. 
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The respective pleadings of the parties are sworn to, so that 
they are entitled to consideration as evidence in this proceeding 
under the provisions of section 47.20(a) of the rules of practice 
(7 CFR 47.20(a)). The evidence thus submitted, however, is not 
probative of the issue of respondent’s acceptance, and we turn to 
other evidence of record to resolve the matter. In this connection 
we note that Exhibit No. 1 to the report of investigation,! which 
is a letter to the Department dated August 10, 1963, and signed 
by complainant partner F. D. Duer, Jr., refers to the load of pota- 
toes in question and states that it was rejected by respondent. 
Complainant makes a statement to like effect in its letter of 
August 26, 1963, to the Department (Exhibit No. 2 to the report 
of investigation) wherein it was said, in relevant part: “. .. the 
potatoes were rejected by Mr. Zahler.”’ These statements by com- 
plainant, which are contrary to the acceptance alleged in the 
formal complaint and in agreement with the rejection alleged in 
the answer, are in our opinion probative of the position taken by 
respondent on this issue. We conclude that the potatoes were 
rejected by respondent. 


The next issue presented is whether respondent’s rejection was 
without reasonable cause, in violation of section 2(2) of the act 
(7 U.S.C. 499b(2)). Respondent takes the position that he was 
justified in rejecting the shipment, alleging in his answer that 
such rejection was “on account of [the] quality and condition” 
of the potatoes at Cleveland. 


The report of investigation contains a letter (Exhibit No. 6) 
addressed to the Department, dated September 21, 1963, and 
signed by A. G. Benzle, the Cleveland broker who negotiated the 
sale of the potatoes to Fisher for respondent. In this letter Benzle 
states, in relevant part, that: 


“The load arrived on July 10th and Fisher complained im- 
mediately that the potatoes showed soft, sticky, sunken, dis- 
colored areas in both packages and [said] that they could 
not use the load because of this condition. I personally in- 
spected the load in Fisher’s warehouse and verified the con- 
dition and so reported to Mr. Mort Zahler.” 


Respondent in his answer alleged that the information obtained 
from the broker relative to the alleged deterioration found in the 
potatoes at Cleveland was immediately telephoned to complain- 





1 Under the provisions of section 47.7 of the rules of practice (7 CFR 47.7), the report of 
investigation is automatically a part of the evidence in this proceeding. 
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ant’s William (Bill) Ward, as was information on this same sub- 
ject which was given to respondent by the truck driver. Respond- 
ent’s allegation in this respect is corroborated by Exhibit No. 4 
to the report of investigation, which is a letter addressed by re- 
spondent to the Department, dated September 3, 1963. 


We do not consider that any good purpose would be served in 
attempting to resolve this question. It does not appear from the 
record that complainant objected to respondent’s rejection of the 
load, nor does it appear that complainant informed respondent 
at that time that it considered the rejection a breach of contract 
for which it would hold respondent liable in damages. From this 
we conclude that there was a mutual rescission of the original 
contract. Ernest E. Fadler Co. v. Hesser, 166 F.2d 904 (10th Cir. 
1948). 


The next issue presented for decision has to do with the dispo- 
sition of the potatoes subsequent to respondent’s rejection of 
same. Respondent, in this regard, alleged in his answer that he 
talked with complainant’s salesman, William (Bill) Ward, con- 
cerning the disposition of the potatoes after their rejection; that 
Ward, acting for and on behalf of complainant, instructed re- 
spondent to have the load diverted and resold; and that respond- 
ent did so, subsequently remitting $350.85 to complainant. Re- 
spondent, further in his answer, alleged that he had dealt only 
with Ward throughout the handling of this transaction; that 
Ward, to all appearances, had full authority to act for complain- 
ant in these negotiations; and that respondent relied upon this 
apparent authority in disposing of the potatoes. Complainant, 
for its part, disclaims any knowledge of this latter agreement 
made between respondent and Ward, and denies that Ward had 
the authority to negotiate with respondent on this basis. 


It appears that Ward and respondent are the only two persons 
involved herein who would have first-hand knowledge of any 
agreement regarding the disposition of this load. We have no 
testimony from Ward in the record, but we do have respondent’s 
sworn testimony that the matters alleged in the answer are true. 
In the absence of proof to the contrary, we accept this evidence 
and conclude that Ward authorized respondent to accomplish the 
resale of the potatoes. 


Complainant, however, has made an issue of the scope of 
Ward’s authority to negotiate with respondent. Complainant 
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concedes the fact that Ward had authority to make sales in com- 
plainant’s name, but apparently argues that no authority was 
vested in him to make adjustments in connection with such sales. 


In Colorado Produce Distributors v. Brown Brokerage Com- 
pany, 5 A.D. 388, we observed that “It is well established that 
limitations or restrictions upon the authority of an agent to act 
for his principal are not binding upon innocent third parties who 
deal with the agent in good faith, unless there are facts or cir- 
cumstances surrounding the agency relationship which would 
put a reasonable person upon inquiry as to the nature and extent 
of the agent’s authority.” Complainant admits that Ward was 
acting within the scope of his employment in making the sale of 
July 8 to respondent. It does not appear, however, that complain- 
ant ever advised the public or members of the trade that Ward 
had no authority to agree to the cancellation of sales and to make 
other, and different, agreements in their stead, nor were there 
circumstances present which would have put a reasonable person 
upon inquiry as to the nature and extent of Ward’s authority. 
Upon all the facts of this case, we conclude that complainant 
clothed Ward with apparent authority to negotiate for the final 
disposition of this shipment; that respondent was entitled to rely 
upon the apparent authority of Ward in this connection; and that 
complainant is bound by the actions of Ward and is estopped to 
deny either the agency or the agreement made in connection 


therewith. 


Pursuant to the agreement with Ward, respondent arranged 
with his broker, A. G. Benzle, to have the potatoes resold through 
The Cavalier-Gulling-Wilson Co., of Cleveland, Ohio (See Finding 
of Fact No. 4). The Cavalier-Gulling-Wilson Co. resold the ship- 
ment and remitted the proceeds to respondent, together with an 
account sales. It appears from the record that respondent sub- 
mitted a copy of the account sales to complainant, who neither 
complained nor questioned the propriety of the resale. Respondent 
also paid complainant $350.85, which was tendered as the proceeds 
received from The Cavalier-Gulling-Wilson Co. in connection with 
the resale made by that company. 


Since respondent is only liable to complainant for the proceeds 
received from The Cavalier-Gulling-Wilson Co. from the resale 
of the potatoes, and has paid complainant such sum, we conclude 
that his liability to complainant is satisfied and that the com- 
plaint should be dismissed. 
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ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9530) 


JOE BELSON v. HOOSIER PoTATO Co., INC. PACA Docket No. 9147. 
Decided December 15, 1964. 


Acceptance—Untimely Rejection—Breach of Warranty 


Respondent’s untimely notice of rejection of carload of potatoes constitutes 
acceptance thereof. While complainant breached warranty as to grade 
in delivered sale, respondent’s resale not prompt and damages not 
established. 

Mr. Lawrence W. Belson, of Chicago, Illinois, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on April 11, 1963, complainant is seek- 
ing reparation against respondent in the amount of $2,100, which 
is alleged to be the purchase price of a carload of potatoes sold 
and delivered to respondent in February 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 17, 
1963. On the same day, a copy of the report of investigation was 
served upon complainant. Respondent filed an answer on July 17, 
1963, generally denying the allegations of the complaint and 
alleging rightful rejection of the potatoes because they were not 
U.S. No. 1 as warranted. Respondent was granted leave to file 
an amended answer and a counterclaim on August 26, 1963, 
wherein it prays for damages in the amount of $400 because of 
complainant’s alleged breach of the contract. 


Respondent requested an oral hearing, which was held at 
Indianapolis, Indiana, on December 4, 1963. Both parties were 
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represented by counsel at the hearing. Complainant appeared 
and testified and presented the testimony of two additional wit- 
nesses. Respondent presented the testimony of three witnesses. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Joe Belson, is an individual whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Hoosier Potato Co., Inc., is a corporation whose 
address is 4101 Massachusetts Avenue, Indianapolis, Indiana. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On February 18, 1963, in the course of interstate commerce, 
complainant sold to respondent by oral contract one carload of 
Idaho Russet potatoes, U.S. No. 1, Size A, in master bags each 
containing 5 10-pound bags, at $2.10 per master bag, delivered 
Indianapolis. The potatoes were in car PFE 6628 at Champaign, 
Illinois, which had been shipped from Chicago on February 14, 
1963. The car was to be routed over the Illinois Central Railroad 
and the New York Central Railroad. 


4. Pursuant to the contract, complainant on February 18, 1863, 
diverted car PFE 6628 at Champaign, Illinois, to respondent at 
Indianapolis, Indiana. The car arrived at Indianapolis at 10:35 
a.m., February 20 and was delivered by the Illinois Central Rail- 
road to the Belt railroad at 11 a.m. the same day. The car was 
received by the New York Central Railroad at 1 p.m., February 
20 and was placed in its West Side Yard at 8 p.m. the same day. 
At 5 p.m., February 22, the New York Central Railroad mailed 
an arrival notice to respondent. Through error the carrier failed 
to place the car at respondent’s unloading platform until Febru- 
ary 25, between 9 and 11 p.m. 


5. On February 18, 1963, complainant sent respondent an in- 
voice for 1,000 bags of potatoes at $2.10 per bag delivered, or a 
total price of $2,100. Car PFE 6628 contained 860 bags of 
potatoes instead of 1,000 bags. 


6. On February 25, 1963, at 9:30 a.m. the Railroad Perishable 
Inspection Agency inspected the potatoes in car PFE 6628. The 
commodity temperature was found to be 38° at the top and 36° 
at the bottom of the load. The report reads in part as follows: 
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“Load—Commodity—Condition—Brand: R S Car. Heavy 
paper over floor. An intact, thru load. Stowing is lengthwise 
and crosswise. Load is 6 to 12 inches away from (A) end. 


Potatoes. Russet type. Des Moines Packing Co., Chicago, 
Til. 


Packs are full. Medium to large size. Fair quality, clean. 
right. Well formed. Many have sprouts 14 to 114 inches 
long. 


Firm and crisp. Less than 1% decay. One and two layers 
in doorway area next floor racks are flabby, with the appear- 
ance of transit freezing injury.” 


7. A USDA inspection was made of the carload at respondent’s 
unloading platform at 7:30 a.m., February 28, 1963. The certifi- 


cate reads in part as follows: 


“Condition Hatch covers closed, plugs in, one alcohol 
of equipment: heater in each bunker burning. Fan lever in 
“on” position. Heavy layer of paper over floor 


racks. 
“Products Long Russet POTATOES in paper net sacks 
inspected : printed “Des Moines Packing Co. Chicago, 


Illinois Selected Potatoes Idaho Russets; 10 
Lbs. Net. U.S. No. 1,” packed in plain master 
paper bags. Applicant states 1000 master 
bags. 


“Condition Through lengthwise and crosswise load 4 rows, 

of load and 9 layers. Load away from bunker wall A end 

containers: of car from 3 inches in second layer to 6 feet 
in top layer. Many sacks show 1 to 3 wet 
spots, generally 3 to 6 inches in diameter. 


“Temperature 
of product: Doorway top 36 bottom 34 degrees F. 


“Size: Generally 2 inches in diameter or 4 ounce to 
16 ounces, with 40% or more 6 ounces or larg- 
er in diameter. Practically no undersize. 


“Quality: Mature, clean, well to fairly well shaped. 
Grade defects average 4%, mostly shatter 
bruises. 
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“Condition: Potatoes generally show sprouts from 14 to 
3 inches long, including from 7 to 50% aver- 
age 33% showing sprouts over 34, inch long. 
In approximately 14 of samples no soft rot, 
30% of samples from 5 to 10%, 20% of sam- 
ples from 15 to 25%, average 5% Slimy Soft 
Rot mostly in advanced, some in early stages, 
some of which is following old freezing injury, 
scattered throughout pack and load, and so 
located as to indicate injury occurred before 
packing. In addition: 1 or 2 layers of potatoes, 
in all floor layer containers show wet break- 
down following freezing affected stock being 
wet, shriveled and flabby, and so located as to 
indicate freezing occurred in car. Remainder 
firm. 

“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, size A, 2 inch or 4 ounce minimum 
only account condition.” 


8. On February 28, 1963, at 9 a.m., respondent sent the follow- 
ing telegram to complainant: 


“WE ARE REFUSING CAR PFE 6628 IDAHO BALE 
POTATOES THIS AM GOVERNMENT INSPECTION 
SHOWS CAR OUT OF GRADE RAILROAD ADVISED 
CAR ARRIVED THIS AM.” 


9. Later, on February 28, 1963, complainant sent the following 
telegram to respondent: 


“RAILROAD ADVISES US YOU KNEW PFE 6628 WAS 
IN ON FEBRUARY 21st. YOUR ATTEMPT TO REJECT 
TODAY NOT ACCEPTABLE TO US. GOVERNMENT AD- 
VISES YOU LOST ALL RIGHTS TO REJECTION SINCE 
YOU DID NOT NOTIFY US 24 HOURS AFTER ARRIVAL. 
THEY ADVISE YOU OBLIGATED TO ACCEPT.” 


10. After February 28, 1963, the parties abandoned car PFE 
6628 to the railroad which sold the potatoes on or about March 7, 
1963, for $750. The net proceeds of $637.50 were paid to com- 
plainant. No part of the agreed purchase price has been paid by 
respondent to complainant. 


11. The formal complaint was filed April 11, 1963, which was 
within 9 months after the alleged cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleged in the formal complaint that he sold a 
carload of potatoes to respondent on the terms set forth in Find- 
ing of Fact No. 3. Although respondent in its amended answer 
denied that the terms of the contract were as alleged by com- 
plainant, the testimony of complainant and Michael Navarra, re- 
spondent’s buyer, establishes that the contract entered into by 
them was as alleged by complainant. 


Complainant also alleged in the formal complaint that he ship- 
ped to respondent the kind, quality, grade and size of commodity 
specified in the contract, and that respondent accepted the load 
on arrival at Indianapolis, Indiana. Respondent denied these 
allegations. 


We will consider first the question of acceptance. Navarra testi- 
fied that the first time he saw the car at respondent’s unloading 
platform was around 1 or 2 a.m. on February 28, 1963. Charles 
Flumbaum, then sales manager for respondent, corroborated this 
testimony. On cross-examination, Flumbaum stated that his 
testimony was based on recollection, not on written records. In 
answer to questions of the presiding officer, he testified that there 
is a book at respondent’s office for keeping a record of spotted 
cars. This book, however, was not offered in evidence by respond- 
ent. Both Navarra and Flumbaum denied the railroad notified 
respondent that the car arrived the morning of February 28 and 
denied responsibility for such a statement in the telegram sent 
to complainant. (See Finding of Fact No. 8). 


For complainant, Harold L. Collier, Yard Clerk for the New 
York Central Railroad, testified at the hearing that the car was 
delivered to the New York Central West Side Yard at 8 p.m., 
February 20; that on February 22, 1963, at 5 p.m., he mailed re- 
spondent arrival notice; that he had been previously instructed 
by respondent to place the car on arrival at respondent’s unload- 
ing platform but through error this was not done until between 
9 and 11 p.m. on Monday, February 25, 1963; and that he saw 
the car at the platform the next morning. We conclude that the 
car was first available for inspection by respondent on the morn- 
ing of February 26, 1963, and that respondent’s failure to reject 
within 24 hours thereafter constituted an acceptance. Penick v. 
Wilkinson 22 A.D. 714. Having accepted the carload, respondent 
is liable for the purchase price less the damages which resulted 
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from any breach of contract on complainant’s part. The burden 
of proving such breach and the resulting damages by a preponder- 
ance of the evidence rests upon respondent. 


First, respondent contends that complainant delivered 860 bags 
of potatoes instead of the 1,000 bags invoiced. So far as the evi- 
dence shows the contract called for a carload of potatoes not a 
specific quantity. Both the bill of lading and the statement of the 
Illinois Central Railroad dated March 13, 1963, concerning its 
sale of the abandoned car shows 860 bags. Complainant states 
that the packer informed him the car contained 1,000 bags but 
he paid freight only on 860. It is concluded that the car contained 
860 bags and, therefore, the purchase price should be $1,806. 


Respondent next contends that the potatoes were not U.S. No. 1 
grade on February 25, the date which complainant urges respond- 
ent received or should have received notice of arrival. It seems 
to us, however, that the potatoes were to be of that grade the next 
day when they were first made available for inspection at re- 
spondent’s loading platform during regular business hours. 


The United Standards for Potatoes (7 CFR 51.1540 et seq.) 
provides that the U.S. No. 1 grade shall consist of potatoes which, 
among other things, are not frozen and which are free from 
freezing injury and damage from sprouting. A tolerance of one 
percent is allowed for potatoes which are frozen or affected by 
soft rot or wet breakdown. Sprouting is scored as damage when 
more than 10 percent of the potatoes have external sprouts over 
three-fourths inch in length. In addition to the RPIA inspection 
on February 25 and the Federal inspection on February 28, the 
potatoes were inspected on March 1 by Bert Leonard, terminal 
inspector at the Indianapolis Produce Terminal. He testified his 
inspection disclosed about 35 percent sprouts over three-fourths 
inch in length and about 5 percent soft rot following freezing 
injury. He expressed the opinion that sprouts and soft rot in- 
crease slowly when potatoes are held at temperatures found on 
February 28 and, therefore, the potatoes could not have graded 
U.S. No. 1 on February 26. It is our conclusion that the potatoes 
were not U.S. No. 1 on that date. 


The general measure of damages for a breach of warranty, 
where the buyer has accepted the commodity, is the difference 
between the market value of the commodity actually delivered 
and the market value of the commodity if it had been in accord- 
ance with the contract, both values being those at the time and 
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place of delivery. Season Produce v. Leef-Brandt Co., 23 A.D. 
857. As the party claiming damages, respondent has the burden 
of proving both of these values. In our opinion, respondent has 
not sustained that burden. With reference to the value of the 
commodity actually delivered, M. J. Brown testified that on March 
7, 1963, he sold the carload of potatoes to the highest of three 
bidders for a gross price of $750. This sale, made some 7 to 9 
days after delivery, is not sufficiently indicative of the value of 
the potatoes at the time of delivery to be acceptable as a basis for 
computing damages. No other proof of such value has been 
offered. Since we are unable to compute the amount of damages 
to which respondent is entitled by reason of complainant’s breach 
of the contract, we conclude that no damages may be allowed. 


Complainant is entitled to the purchase price of $1,806, less 
the $637.50 received by complainant from the carrier, or $1,168.50. 
The failure of respondent to pay to complainant $1,168.50 is a 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest, and respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,168.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1963, until paid. 


Respondent’s counterclaim is dismissed. 
The facts herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9581) 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE Co. 
PACA Docket No. 9615. Decided December 21, 1964. 


Motion to Reopen After Default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued November 13, 1964, awarding reparation to complain- 
ant against respondent. On December 10, 1964, respondent filed, 
in effect, a motion to reopen the proceeding after default in the 
filing of an answer pursuant to section 47.25(e) of the rules of 
practice (7 CFR 47.25(e)). Respondent alleges that his failure 
to file an answer herein was due to his absence from the country. 
A copy of such motion was served upon complainant and com- 
plainant objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
the circumstances, and that good reason has been shown why the 
relief requested in the motion should be granted. Cf. Reynolds 
Reed v. William Seychew, 16 A.D. 791 (1957) ; Mendelson-Zeller 
Co. v. United Fruit Distributors, 16 A.D. 790 (1957). According- 
ly, respondent’s default in the filing of an answer in this proceed- 
ing is hereby set aside, the order of November 13, 1964, is hereby 
vacated and respondent will have 10 days from the date of service 
of this order within which to file an answer. 


(No. 9532) 


SANTUCCI PRODUCE v. CLIFF LANE. PACA Docket No. 9426. De- 
cided December 21, 1964. 


Acceptance—Liability—Merchantability 


Where respondent accepted shipment of watermelons by unloading and has 
failed to prove breach of warranty, he is liable to complainant for the 
unpaid balance of the contract price. 


Collins and Collins, of Wilkes-Barre, Pennsylvania, for complainant. 
Schneider, Getman & Spellman, of Ilion, New York, for respondent. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on July 
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29, 1963. The formal complaint was filed on March 23, 1964. 
Complainant seeks reparation in the amount of $657.36, which 
is alleged to be the unpaid balance of the purchase price of a 
truckload of watermelons sold to and accepted by respondent on 
or about July 8, 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 31, 1964. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on April 1, 1964. Respondent filed an 
answer on May 4, 1964, denying that any balance is due complain- 
ant in connection with this shipment. 


Since the amount involved herein does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant to 
this procedure complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Alfred Patrick Santucci, doing 
business as Santucci Produce, whose address is 95 East South 
Street, Wilkes-Barre, Pennsylvania. 


2. Respondent is an individual, Cliff Lane, whose address is 7 
Harrison Avenue, Ilion, New York. At the time of the transaction 
involved herein, respondent was not licensed under the act, but 
was subject to license. 


3. On July 8, 1963, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of watermelons, in the 
quantities and at the prices set forth below, delivered Ilion, New 
York: 


No. Melons Price 
per Melon Extension 
190 -70 133.00 
1,434 54 $774.36 
1,624 $907.36 


4. Pursuant to the contract set forth above, complainant, on 
July 9, 1963, shipped 1,624 watermelons from loading point in 
Wilkes-Barre, Pennsylvania, to respondent in Ilion, New York, 
in a truck under the direction of complainant. The melons, upon 
arriving at Ilion on July 9, were accepted by respondent, who gave 
the truck driver a check made out to complainant in the amount of 
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the agreed contract price of $907.36. Respondent’s bank refused 
to honor the check upon presentation by complainant, however, 
due to a “stop payment” order given the bank by respondent on 
July 16, 1963. 


5. Pursuant to demands by complainant for the agreed contract 
price, respondent, on or about September 27, 1963, paid $250 to 
complainant in connection with this transaction. 


6. An informal complaint was filed on July 29, 1963, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in his answer denies that he accepted the shipment 
of melons. He does not deny, however, that he unloaded all, or 
nearly all of the melons on their arrival at contract destination. 
It has been held, in prior decisions by the Department under the 
act, that even a partial unloading of a shipment constitutes an 
“acceptance” under the act. Babijuice Corporation of Florida v. 
Joseph Notarianni & Company, PACA Docket No. 9279 (Septem- 
ber 29, 1964) ; Grove Supply Company v. Edney Brothers, 13 A.D. 
938; Anonymous, 9 A.D. 1377. Accordingly, it is our opinion 
that respondent, by his actions in unloading the melons, accepted 
the shipment, and it is so concluded. 


Having accepted the shipment, respondent is liable to com- 
plainant for the total purchase price of the shipment, less the 
damages, if any, sustained by reason of a breach of warranty by 
complainant. The burden of proving both the breach and the 
damages, by a preponderance of the evidence, rests upon respond- 
ent. Moritz v. Tannous, 21 A.D. 158. 


Respondent alleges that complainant breached the warranty of 
merchantability in connection with this load, in that a large 
majority of the melons were rotten on arrival at contract destina- 
tion. Specifically, respondent alleges, in Exhibit No. 1 to his 
answer, that “... I was obliged to destroy about 64% ' of the ship- 
ment because the melons were rotten. .. . Further, 222 melons 
were returned direct to Santucci Produce as being rotten... . 
Approximately 600 melons were saleable—the remainder were 
worthless.” Respondent, in his answering statement, also states 
that “. .. Several hundred melons were in such obvious bad con- 





1Sixty-four percent of the load of 1,624 melons would amount to 1,039 melons. 
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dition they were not accepted but were left on the truck. The 
driver said he would throw the melons away on the return trip to 
Pennsylvania and presumably he did so.” 


Aside from his own statement that many of the melons in this 
load were rotten, respondent has submitted no inspection certifi- 
cate or other evidence which would show their condition on arrival 
at contract destination, or which would establish the necessity for 
the alleged destruction of the majority of the load by dumping 
and—in the case of those melons allegedly left on the truck— 
abandonment. In addition, respondent has submitted no dump 
certificate or other documentary evidence to show that any of 
these melons were actually dumped, nor has he furnished us with 
a statement from the driver attesting to the fact that some—to 
us—unknown quantity of melons were left on the truck for de- 
struction by the driver. On the contrary, respondent’s allegations 
are rebutted to some extent by the fact that he gave a check for 
the full contract price of the melons, $907.36, to complainant’s 
driver at the time the melons were delivered to him. On the evi- 
dence before us, therefore, we are of the opinion that respondent 
has failed to sustain his burden of proving a breach of warranty 
by complainant, and it is so concluded. 


The total contract price of the truckload of melons involved 
herein is $907.36. Respondent has paid complainant $250 in con- 
nection with this transaction, leaving a balance due and owing of 
$657.36. Respondent’s failure to pay this balance is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $657.36, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 
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(No. 9533) 


ABE GREEN PRODUCE v. WHITEY PRODUCE COMPANY, INC. PACA 
Docket No. 9311. Decided December 22, 1964. 


Acceptance—Liability 


Having accepted shipments of watermelons and having failed to establish 
either the promise of an allowance or the amount thereof, respondent 
is liable to complainant for unpaid balance of contract price. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 23, 1963, complainant 
seeks an award of reparation against respondent in the amount 
of $2,153.14, alleged to be the balance of the purchase prices due 
on several shipments of watermelons sold and delivered to re- 
spondent in June and July 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
7, 1963. A copy of the report of investigation was served upon 
complainant on November 9, 1963. Respondent did not file an 
answer to the complaint within the time allowed, but a motion 
to reopen after default to permit the filing of an answer out of 
time was granted and respondent’s answer was accepted for filing 
on March 5, 1964. 


Although the amount involved in this proceeding exceeds $1500, 
the parties waived oral hearing and the shortened method of pro- 
cedure provided in Section 47.20 of the Rules of Practice was 
followed. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Abe Green, doing business as 
Abe Green Produce, whose address is 1019 N.W. 14th Terrace, 
Miami, Florida. 
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2. Respondent, Whitey Produce Company, Inc., is a corporation 
whose address is 216 Franklin Street, New York, New York. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. During the period June 28, 1963, through July 6, 1963, in the 
course of interstate commerce, complainant sold to respondent 12 
lots of watermelons for a total amount of $4,881.14, f.0.b. Newark, 
New Jersey. 


4. On or about the dates of sale, complainant loaded for ship- 
ment at Newark, New Jersey, watermelons of the kind, quality, 
grade, and size called for by the contracts. Eleven of the lots 
were loaded onto respondent’s trucks. One lot was loaded onto 
a truck engaged by respondent. All of the watermelons had been 
received by complainant from the States of Georgia and Florida. 


5. Respondent accepted the watermelons in compliance with 
the contracts of sale, and thereafter paid complainant $2,728 on 
account. No further payment has been made to complainant by 
respondent in connection with these transactions. 


6. The formal complaint was filed on September 23, 1963, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


Respondent admits the purchase of the watermelons, as alleged 
by complainant, and admits liability for the amount claimed in 
the complaint, but alleges that such liability is “subject to allow- 
ances and adjustments.” 


Since respondent accepted the watermelons, it became liable 
to complainant for the contract prices of the melons, subject to 
its right to claim damages for any proven breaches of the con- 
tracts by the complainant. The burden is upon respondent to 
establish, by a preponderance of the evidence, both the breach or 
breaches by complainant and the damages resulting therefrom. 
Respondent has submitted no evidence of a breach of any of the 
contracts. In its answer and its answering statement, respondent 
makes reference to an allowance or adjustment which it claims 
was promised by complainant, presumably because of the alleged 
poor quality of some of the melons. However, respondent has 
submitted no evidence to establish either the promise of an allow- 
ance or the amount thereof. We conclude that respondent has 
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failed to prove that it owes complainant any amount less than 
the full contract prices for the 12 lots of watermelons here in- 
volved. 


Respondent’s failure to pay complainant the balance of $2,- 
153.14 due in connection with the subject watermelons was and 
is in violation of Section 2 of the Act. Complainant should be 
awarded reparation against respondent in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,153.14, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9534) 


THE BARNES COMPANY v. EDWARD BOKER, INCORPORATED. PACA 
Docket No. 9498. Decided December 22, 1964. 


Novation—Broker—aAuthority Of—Date of Shipment 


Where broker lacked authority to accept rescission of contract and to make 
new agreement, buyer is liable for balance of purchase price owing to 
complainant in absence of proof of damages resulting from breach of 
contract as to date of shipment. 


Complainant pro se. Mr. Sidney Schwartzreich, of New York, New York, 
for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 1, 1964. The formal 
complaint was filed on June 4, 1964. Complainant seeks repara- 
tion in the sum of $560.40, which is alleged to be the unpaid 
balance of the f.o.b. purchase price due in connection with a car- 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1583 





1584 


load of frozen cauliflower sold to respondent on or about October 
19, 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on June 23, 1964. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on June 22, 1964. Respondent filed an 
answer on June 25, 1964, denying liability to complainant in 
connection with this transaction. 


Since the amount claimed in this proceeding does not exceed 
$1,500, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Complainant, pursuant to this procedure, filed an opening state- 
ment. Respondent was given the opportunity to file an answering 
statement, but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Travis J. Barnes 
and Verna E. Barnes, doing business as The Barnes Company, 
whose address is Westlake Box 3277, Daly City, California. 


2. Respondent, Edward Boker, Incorporated, is a corporation 
whose address is 229 West Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On October 19, 1963, in the course of interstate commerce, 
complainant sold to respondent 2,334 cases, or 56,016 pounds, of 
frozen cauliflower, U.S. Grade B, at an agreed price of 14¢ per 
pound, f.o.b. Watsonville, California, for a total contract price 
of $7,842.24. 


4. The contract between the parties was negotiated by a broker, 
Travis Jerome Barnes, doing business as Pacific Brokerage Com- 
pany, of Watsonville, California, who issued his Sales Contract 
No. 6910 in connection with the transaction on the date of sale, 
October 19, 1963. Included in the Sales Contract, in addition to 
the information set forth in Finding of Fact No. 3, was the 
notation: 


“Ship Date: Week of Oct. 21st.” 
5. On November 16, 1963, pursuant to the contract set forth 


above, complainant shipped 2,335 cases, or 56,040 pounds, of 
frozen cauliflower from Sanger, California, to respondent at 
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Jersey City, New Jersey, in car PFE 450725. On November 25, 
1963, prior to the arrival of the shipment at contract destination, 
respondent sent the following telegram to the broker: 


“CONSIDER SALES MEMO #6910 COVERING CAULI- 
FLOWER CANCELLED SINCE CONTRACT NOT FUL- 
FILLED WHEN SPECIFIED.” 


6. The broker received the telegram on November 25 and tele- 
phoned respondent on that same day. The broker advised re- 
spondent that the shipment was expected to arrive in New Jersey 
at any time and asked respondent if it would take the cauliflower 
at a reduction of a penny per pound, or an adjusted contract price 
of 13¢ per pound, f.o.b. Watsonville, California. Respondent in- 
dicated that it would, and subsequently received and accepted the 
cauliflower. 


7. Complainant rendered to respondent its invoice No. 9466, 
dated February 4, 1964, showing 56,040 pounds of frozen cauli- 
flower sold to respondent at 14¢ per pound. Respondent, however, 
returned the invoice to the broker with a letter dated February 
6, 1964, wherein it advised the broker as follows: 


“We enclose Barnes Company Invoice #9466 covering the 
2,335 cases 12/2 cauliflower. Price should be corrected to .13 
as per our agreement.” 


8. Respondent has paid $7,285.20 to complainant in connection 
with this transaction. 


9. The formal complaint was filed on June 4, 1964, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance, at contract destination, of the cauli- 
flower involved herein is not disputed. This being so, respondent 
is liable to complainant for the agreed purchase price thereof, 
less the damages, if any, sustained by respondent as the result of 
any breach of warranty by complainant. O’Donnell Fruit Com- 
pany v. Mercurio, 18 A.D. 1173. 


The first question presented for decision has to do with the 
purchase price agreed upon between the parties to this sale. 
Complainant alleges that the cauliflower was sold to respondent 
on October 19, 1963, at 14¢ per pound, f.o.b. Watsonville, Cali- 
fornia, and requests reparation based on that figure. Respondent 
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admits that this was the price agreed upon in the contract of 
October 19, but alleges that a new agreement was made with 
complainant, through the broker, on November 25, 1963, reducing 
the price of the cauliflower by a penny, to 13¢ a pound. Respond- 
ent has already remitted $7,285.20 to complainant as an undis- 
puted amount in connection with this transaction, which repre- 
sents payment of 13¢ per pound on the 56,040 pounds of cauli- 
flower received and accepted by respondent. We are therefore 
concerned in this case only with the penny per pound reduction 
claimed by respondent. 


As the party affirmatively alleging the making of the new con- 
tract between the parties, the burden falls upon respondent to 
prove such allegation by a preponderance of the evidence. De 
Marco Company, Inc. v. Gubel, 10 A.D. 24; Walker Lewis, Jr. v. 
South Side Fruit Market, 23 A.D. 984. In this connection, re- 
spondent offered in evidence the affidavit of Robert Unger, who 
stated therein that he is respondent’s vice president and frozen 
food buyer; that he personally represented respondent in nego- 
tiating the transaction of October 19 with complainant through 
Travis Jerome “Jerry” Barnes, doing business as the Pacific 
Brokerage Company, and that the price of the cauliflower, as 
agreed upon between Unger and Barnes, was 14¢ per pound, f.o.b. 
Watsonville, California. Unger further stated in his affidavit that 
at the time of this sale, he stressed to Barnes that time was of 
the essence due to commitments by respondent for deliveries in 
early November, and it was therefore agreed that the cauliflower 
would be shipped by complainant to respondent during the week 
of October 21. Unger also testified that on November 25, after 
several unsuccessful telephone calls to Barnes, in an effort to 
expedite delivery, he cancelled the purchase by telegram to said 
Barnes; that Barnes, upon receiving the telegram, telephoned to 
Unger and advised that shipment had been made and that the 
cauliflower should arrive at any time; but that Unger advised 
Barnes that respondent had filled its commitments from other 
sources, and at considerable additional cost. Unger averred that 
Barnes then suggested that respondent accept the cauliflower 
and that the f.o.b. contract price would be reduced to 13¢ per 
pound, that respondent agreed to this suggestion, and did take 
delivery under the terms of the new arrangement as to price. 
Unger also testified that when he received the invoice of February 
4, 1964, showing the price of the cauliflower as 14¢ per pound, 
he returned it to the broker as incorrect. 





ce 


—_—————— ee 





ee eee 


eee, 


BARNES CO. v. ED. BOKER, INC. 1587 
Cite as 23 A.D. 1583 


Certain documents in evidence in the record lend support to 
Unger’s testimony. These include the Contract of Sale executed 
by the broker (Finding of Fact No. 4), showing that shipment 
was to have been made to respondent the “week of Oct. 21st;” 
the bill of lading issued by the carrier, showing that shipment 
was actually made on November 16; a copy of respondent’s tele- 
gram to the broker, (Finding of Fact No. 5), advising Barnes 
that respondent was cancelling the sale; a copy of complainant’s 
invoice of February 4 billing respondent for the cauliflower at 
14¢ per pound; and a copy of respondent’s letter of February 6 
returning the invoice to Barnes, the broker, reminding him that 
the sales price had been adjusted to 13¢ (Finding of Fact No. 7). 


Complainant has offered little evidence to rebut that offered by 
respondent. In Exhibit No. 7 to the formal complaint, which is a 
letter to respondent dated March 25, 1964, complainant states, in 
relevant part: 


“We have reviewed this matter thoroughly and find it to be 
a clean sale for which no adjusted invoice should be issued.” 


Neither party submitted, as evidence, a statement from the 
broker in connection with the matter. 


In reviewing the evidence before us, we are of the opinion that 
respondent has sustained its burden of proving that a new 
agreement was made by Unger and the broker, providing for a 
reduction in the contract price of the cauliflower to 13¢ per pound, 
and it is so concluded. This conclusion brings up another ques- 
tion, however, which is this: Did the broker have authority to 
accept a cancellation of the original contract of October 19 from 
respondent and make a new one in its stead? Complainant, in a 
letter to the Department dated May 16, 1964, and included in 
evidence as Exhibit No. 4 to the report of investigation, states 
therein in relevant part that “no adjustment of price was made 
with our permission.” 


The rule was long ago established that when one deals with 
or through an agent,! he assumes all the risks of lack of authority 
in the agent. Pasco County Peach Association v. J. F. Solley & 
Co., Inc., 146 F. 2d 880 (4th Cir. 1945); Anonymous, 11 A.D. 
1060. The mere fact that the broker was authorized to negotiate 
the contract of sale on October 19, however, did not clothe him 





1 Complainant, in the formal complaint, admits in substance that the broker acted as its 
(complainant’s) agent in negotiating the contract of October 19, 1963. 
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with apparent authority to rescind that contract at a later date 
and negotiate another in its stead. See N. R. Peet & Son v. Rock- 
land Co. Fruit Farms, Inc., 9 A.D. 475. It has not been estab- 
lished by the evidence before us that the broker had apparent 
or implied authority to accept the rescission of the contract of 
October 19, and/or to make a new agreement in its place. It 
likewise has not been shown that these activities of the broker 
were undertaken with the knowledge of complainant. Nick Argon- 
delis v. Senter Bros., 4 A.D. 420. We conclude, therefore, that 
the evidence fails to establish that the broker had authority to 
act on complainant’s behalf and to accept respondent’s rescission 
of the contract of October 19, 1963. We also conclude that the 
evidence fails to establish that he (the broker) had authority to 
negotiate another, and a new contract with respondent in com- 
plainant’s name with respect to the cauliflower. 


Since the contract of October 19, 1963, was not rescinded nor 
altered in any way, it follows that the rights and liabilities of the 
parties herein, with respect to the subject 56,040 pounds of 
frozen cauliflower, are determined under its provisions. This 
means that respondent is liable to complainant for the cauliflower 
at the agreed contract price of 14¢ per pound, f.o.b. Watsonville, 
California, subject to its right to reduce this amount as the result 
of damages, if any, caused by complainant’s breach of contract. 
The burden of proving both breach and damages, by a preponder- 
ance of the evidence, rests upon respondent. O’Donnell Fruit 
Company v. Mercurio, 18 A.D. 1173. The breach in this instance 
is obvious, in that complainant failed to observe contract require- 
ments with respect to the date of shipment. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time and place if they had met contract requirements. Corte 
& Sons v. Lerner & Son, 14 A.D. 320. Respondent, however, has 
submitted no evidence with respect to either of these values, so 
that we have no means of ascertaining respondent’s damages, even 
if such damages were sustained. We conclude, therefore, that 
respondent has failed to sustain its burden of proof with respect 
to damages stemming from complainant’s breach. 


The total contract price of the cauliflower involved herein is 
$7,845.60. Respondent has paid complainant $7,285.20 in con- 
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nection with this transaction, leaving a balance due of $560.40. 
Respondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $560.40, with interest thereon 
at the rate of 5 percent per annum from January 1, 1964, until 
paid. 


Copies of this order shall be served on the parties. 


Orders Issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9535) 


LEROY BROWN v. C. J. GOODSELL. PACA Docket No. 9494. Dis- 
missed December 9, 1964. 


(No. 9536) 


EARL A. REICHLE v. HARRISBURG DAILY MARKET, INC. PACA 
Docket No. 9570. Dismissed December 9, 1964. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9537) 


SANTA CLARA PRODUCE, INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9601. Dismissed December 1, 1964. 


(No. 9538) 


W. B. Nock & SON, INC. v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 9410. Dismissed December 10, 1964. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1590 


1590 





(No. 9539) 


EVERGREEN FACTORS, INC. v. SHORELAND FREEZERS, INC. PACA 
Docket No. 9581. Dismissed December 21, 1964. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9540) 


BUSHMAN BROKERAGE, INC. v. BUCK’s TOMATO Co., INC. PACA 
Docket No. 9446. Reparation of $2,688.50 with 5 percent in- 
terest from March 1, 1964, awarded complainant against re- 
spondent in order issued December 1, 1964. 


(No. 9541) 


CHELAN FALLS COLD STORAGE Co. v. BUCK’s TOMATO Co., INC. 
PACA Docket No. 9448. Reparation of $2,520 with 5 percent 
interest from March 1, 1964, awarded complainant against 
respondent in order issued December 1, 1964. 


(No. 9542) 


COLORADO POTATO GROWERS EXCHANGE v. BUCK’S TOMATO Co., 
Inc. PACA Docket No. 9443. Reparation of $1,810.81 with 5 
percent interest from February 1, 1964, awarded complainant 
against respondent in order issued December 1, 1964. 


(No. 9543) 


DEBRUYN MIDWEST PRODUCE Co., INC. v. BUCK’s TOMATO Co., 
Inc. PACA Docket No. 9440. Reparation of $3,631 with 5 per- 
cent interest from March 1, 1964, awarded complainant against 
respondent in order issued December 1, 1964. 


(No. 9544) 


FRUIT GROWERS SERVICE Co. v. BUCK’s TOMATO Co., INC. PACA 
Docket No. 9439. Reparation of $2,612.50 with 5 percent in- 
terest from March 1, 1964, awarded complainant against re- 
spondent in order issued December 1, 1964. 









MISCELLANEOUS 1591 
Cite as 23 A.D. 1591 


(No. 9545) 


HOLLANDALE MARKETING ASSOCIATION v. BUCK’sS TOMATO CoO., 
Inc. PACA Docket No. 9516. Reparation of $1,985.20 with 5 
percent interest from April 1, 1964, awarded complainant 
against respondent in order issued December 9, 1964. 


(No. 9546) 


BRANCUCCI PRODUCE Co. v. BUCK’s TOMATO Co., INC. PACA 
Docket No. 9517. Reparation of $812.50 with 5 percent interest 
from April 1, 1964, awarded complainant against respondent 
in order issued December 10, 1964. 


(No. 9547) 


H. F. Byrp, INc. v. BUCK’s TOMATO Co., INC. PACA Docket No. 
9450. Reparation of $1,026 with 5 percent interest from Feb- 
ruary 1, 1964, awarded complainant against respondent in order 
issued December 10, 1964. 


(No. 9548) 
CASCADIAN FRUIT SHIPPERS, INC. v. BUCK’s TOMATO Co., INC. 
PACA Docket No. 9449. Reparation of $9,071.80 with 5 percent 


interest from April 1, 1964, awarded complainant against re- 
spondent in order issued December 22, 1964. 


(No. 9549) 
WELCH FRUIT SALES, INC. v. BUCK’s TOMATO Co., INC. PACA 
Docket No. 9444. Reparation of $2,397.80 with 5 percent inter- 


est from April 1, 1964, awarded complainant against respondent 
in order issued December 30, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9550) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. R-B 
PrRoDUCE Co., INc. PACA Docket No. 9627. Reparation of 
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$489.25 with 5 percent interest from June 1, 1964, awarded 
complainant against respondent in order issued December 9, 
1964. 


(No. 9551) 


COLORADO POTATO GROWERS’ EXCHANGE v. SOUTHERN PRODUCE 
Co., Inc. PACA Docket No. 9628. Reparation of $720 with 5 
percent interest from May 1, 1964, awarded complainant against 
respondent in order issued December 10, 1964. 


(No. 9552) 


KNOWLES & COMPANY v. SOUTHERN PRODUCE Co., INC. PACA 
Docket No. 9630. Reparation of $1,219.92 with 5 percent in- 
terest from July 1, 1964, awarded complainant against respond- 
ent in order issued December 10, 1964. 


(No. 9553) 


FRANK FINE COMPANY v. LEWIS PRODUCE. PACA Docket No. 
9640. Reparation of $2,352 with 5 percent interest from August 
1, 1964, awarded complainant against respondent in order 
issued December 16, 1964. 


(No. 9554) 


HEIDEMA BROS., INC. v. LEONARD PRODUCE Co. PACA Docket No. 
9639. Reparation of $6,445.15 with 5 percent interest from 
February 1, 1964, awarded complainant against respondent in 
order issued December 16, 1964. 


(No. 9555) 


TROPICANA IMPORTING Co., INC. v. SHEPPARD PRODUCE. PACA 
Docket No. 9641. Reparation of $4,444.02 with 5 percent inter- 
est from January 1, 1964, awarded complainant against re- 

spondent in order issued December 21, 1964. 
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(No. 9556) 


BENNY MANDELL PRODUCE, INC. v. FAIRFAX FooDS DISTRIBUTING 
CoMPANY. PACA Docket No. 9634. Reparation of $855.20 with 
5 percent interest from July 1, 1964, awarded complainant 
against respondent in order issued December 22, 1964. 


(No. 9557) 


PRODUCE SALES Co. v. M & M PRODUCE COMPANY, INC. PACA 
Docket No. 9614. Reparation of $2,444.10 with 5 percent in- 
terest from June 1, 1964, awarded complainant against re- 
spondent in order issued December 22, 1964. 


(No. 9558) 


STANLY PRODUCE COMPANY v. HARRIS PRODUCE Co. PACA Docket 
No. 9592. Reparation of $1,441.15 with 5 percent interest from 
December 1, 1963, awarded complainant against respondent in 
order issued December 22, 1964. 


(No. 9559) 
BANANA DISPATCH INC. v. B. ZAZZALI & Co. PACA Docket No. 
9651. Reparation of $4,709.55 with 5 percent interest from 


September 1, 1964, awarded complainant against respondent 
in order issued December 29, 1964. 


(No. 9560) 
CONTINENTAL FRUIT Co., INC. v. LouIS & SALVATORE MONDA. 
PACA Docket No. 9655. Reparation of $2,710.55 with 5 per- 


cent interest from June 1, 1964, awarded complainant against 
respondent in order issued December 30, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9561) 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE Co. 
PACA Docket No. 9615. Order issued December 10, 1964. 
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COURT DECISION 


INDEPENDENT DAIRYMEN’S CO-OPERATIVE v. UNITED STATES OF 
AMERICA, ORVILLE L. FREEMAN, United States Secretary of 
Agriculture and ByForD W. BAIN, Market Administrator. De- 
cided December 18, 1964. 


UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 


No. CA 3-725 
OPINION OF THE COURT 


DAVIDSON, DISTRICT JUDGE. 


This action was brought by an association of milk producers 
against the above named defendants to: 


(1) Enjoin the operation of Milk Order No. 126, 16 F.R. 
7029, dated July, 1951, and the latest amendment there- 
to, 29 F.R. 13397, dated September, 1964, establishing 
the North Texas Marketing Area and regulating the han- 
dling of milk therein, on the ground that such order is 
claimed to be the regulation of intrastate milk markets 
and is therefore in violation of the Constitution and the 
Agricultural Adjustment Act of 1937, as amended, 7 
U.S.C.A. 601 et seq. 


(2) In the alternative, if said order be found constitutional, 
to mandamus the Defendants to fix the milk order mini- 
mum prices at not less than parity as established by the 
Secretary of Agriculture. 


The order, together with its amendments was promulgated 
under 7 U.S.C.A. 601 et seq. The Act authorizes the Secretary 
of Agriculture to issue and to amend, marketing orders estab- 
lishing minimum prices for certain commodities, including milk, 
to be applicable to those engaged in the handling of those certain 
commodities. Such persons to whom the Act is applicable are 
called “handlers”. 7 U.S.C.A. 608c(1). The Act defines “han- 
dlers” and includes in that definition the term “associations of 
producers”. 7 U.S.C.A. 608c(1). However, the Act specifically 
prohibits the application of marketing orders to producers acting 
in their capacity as producers. 7 U.S.C.A. 608c(13) (B). 
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Plaintiff represents an association of producers comprising 
some five per cent of the total milk producers in the area affected 
by the order. Leave to intervene was granted to three associa- 
tions allegedly representing ninety-five per cent of the producers 
in the area and ninety-three per cent of the milk produced therein, 
as well as representing a dollar volume estimated at seven million 
dollars per month. 


A Motion to Dismiss was heard in October, 1964, wherein 
Intervenors vigorously attacked the soundness of Plaintiff’s alle- 
gations. The Motion was approved by the Court and order enter- 
ed on October 27, 1964. The reasoning of the Court being Plain- 
tiff’s lack of standing to sue. The Court never passed directly 
upon either the question of constitutionality nor the request for 
issuance of mandamus. 


A Motion for Rehearing was filed on November 9, 1964, wherein 
Plaintiff claims, in essence, that he came within the statutory 
definition of a “handler”, and that as a handler, he had exhausted 
all administrative procedures as required under Section 608c (15) 
(A) of the Act. 


Although it is apparent that both parties were diligent in 
preparing and presenting the case, and present strong and con- 
vincing argument for their respective positions, it is the opinion 
of this Court that Plaintiff’s Motion for Rehearing should be 
denied for the reason that Plaintiff has failed to convince the 
Court of any standing to sue. 


Manifestly, by Plaintiff’s own pleadings, he is not acting in 
the capacity of a “handler” as required under the Act, but as a 
producer. Since the Act does not regulate him as a producer, he 
has no standing to complain of any order promulgated thereunder. 


Although the Act includes “associations of producers” in the 
term “handlers” (608c(1)), it nevertheless specifically excludes 
from applicability under the Act “* * * any producer in his 
capacity as a producer.” (608c(13) (B) [)]. Plaintiff is a 
producer and brings this action as one. On that ground, the 
motion should be denied in accordance with the cases, Massa- 
chusetts Farmers Defense Committee v. U.S. D.C., Mass., (1939), 
26 F. Supp. 941; Benson v. Schofield, C.A., D.C., (1956), 236 F. 
2d 719; Marietti v. Freeman, D.C., R.I., (Sept. 30, 1964). 


Secondly, assuming arguendo that Plaintiff was in the capacity 
of a handler within the meaning of the Act, nevertheless he had 
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not exhausted the exclusive administrative procedure provided 
in Section 608c(15) (A) before attempting to invoke the jurisdic- 
tion of the District Court under 608c(15) (B). 


Section 608c(15) (A) established the procedure for review 
from a 608c(3) and (4) hearing. The usual method of conducting 
a 608c(3) and (4) hearing is for the Secretary to hear the evi- 
dence, make a recommended or proposed decision, hear excep- 
tions thereto, and then render a final decision or order. Objecting 
handlers are then required to seek review of that order under 
608c(15) (A). After a ruling under that section, they may then 
proceed to the District Court under 608c(15) (B). 


In August, 1964, a hearing pursuant to 608c(3) and (4) was 
held, wherein it was decided to raise the minimum price handlers 
were to pay producers for a certain class of milk; that an emer- 
gency existed; and that “* * * good cause exists for omission of 
the recommended decisions and the opportunity to file exceptions 
thereto.”; and a final decision was rendered in that hearing. 
Plaintiff alleges that such action “* * * explicitly denied further 
review by that Department.” 


Plaintiff filed no petition with the Secretary stating that said 
order or any provision of said order, or any obligation imposed 
in connection therewith, was not in accordance with law, or pray- 
ing for modification thereof, or to be exempted therefrom, but 
filed instead a complaint in this court. 


Plaintiff’s allegation is unsupported. The Secretary merely 
refused to hear exceptions to the proposed decision under 608c (3) 
and (4), and issued the proposed decision as his final decision or 
order in that hearing. His action in no way precluded Plaintiff 
from filing a petition with the Secretary of Agriculture under 
608c(15) (A) to complain of that 608c(3) hearing. An extremely 
illustrative case is Willow Farms Dairy Inc. v. Benson, D.C., Md., 
(1960), 181 F. Supp. 798. Plaintiff has failed to comply with 
608c(15) (A) and has not exhausted his administrative remedies. 


Plaintiff’s Motion for Rehearing will be denied. The Court 
finds no necessity in passing upon the constitutionality of the 
Act nor Plaintiff’s request to mandamus the Secretary of Agri- 
culture to set parity price as the minimum price of milk to be 
paid by the handler. Judgment will be rendered accordingly. 


Done at Dallas, Texas, this 18 day of December, 1964. 
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Docket No. 8819. Petition for reconsideration—Dismissal-__ 


J. H. Stepp & Sons, INc. v. HARRY WALDMAN. PACA Docket 
No. 8995. Rejection with reasonable cause—Express 
WEIR. Gece miencus ota neee ee oe eee ee 


J. NORINSBERG & COMPANY v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8840. Acceptance—Delivery to ware- 
house—Liability—Storage charges -_._.__-_--------------- 


J. SEGARI & COMPANY v. ANTHONY CAPITANO. PACA Docket 
No. 9483. Dismissal—Settlement ~....._..__-__-_______- 


J. SEGARI & COMPANY v. JOHN FARACE, JR. PACA Docket No. 
9364. Jurisdiction—Interstate commerce—Perishable agri- 
cultural commodity—Application of payment—Reparation 
MUNAD eh OP RUNG nn oe 8 ee ke eee Es 


J. SHAPIRO & Co., INc. PACA Docket No. 9542. Failure to 
account and remit in full—Suspension of license—Consent_ 


J. W. WADSWORTH PRODUCE COMPANY v. MINNESOTA PRODUCE 
DISTRIBUTORS, INc. PACA Docket No. 9005. Accord and 
SRUBTACHON——IMISIABOR) © oc Sow oe Se eho ooe nce 


JAMES BURNS AND SONS Farms, INC. v. ARROWHEAD GROWERS 
SALEs Co., AND L. S. TAuBE & Co. PACA Docket No. 9076. 
Dismissal—On motion of parties _-_--.------------------ 
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JAMES BurRNsS & Sons Farms, INc. v. J. SACHS COMPANY. 
PACA Docket No. 8776. Suitable shipping condition—Pota- 
toes—Acceptance—Failure to prove damages -------~-- 


JAMES MessINA & Co. v. WHITE Way F.orist, INc. PACA 
Docket No. 9407. Reparation awarded—Default ~_--_--- 


JAMES Russo & Bros. v. SAM Bars! Sons, INc. PACA Docket 
No. 9458. Reparation—Default ~........--------------- 


JIFFY Fry COMPANY v. CLYDE E. SMITH. PACA Docket No. 
9430. Reparation awarded—Default ~___.__._._._._________- 


JOE PHILLIPS, INC. v. City Potato SALES. PACA Docket No. 
O472. Heparation——Deraglt. 2.525666 ne seco es cceeeca 


JOE PHILLIPS, INC. v. HEINTZ PropucE Co. PACA Docket No. 
0686. Undiapuied amount... 2.22002. -5242 oc eucenncccs 


JOE PHILLIPS, INC. v. HEINTZ Propucse Co. PACA Docket No. 
9486. Dismissal—On motion of complainant _.__._______-__- 


JOHNSON BROTHERS v. PoTATO SERVICE. PACA Docket No. 
9404. Reparation awarded—Default ~___.___-_____--_---- 


JOLLY JACK FARMS, INC. v. CRANE DISTRIBUTING COMPANY. 
PACA Docket No. 8599. Brokerage and commission— 
Abandonment to carrier—Accounting—Dismissal _.___-.- 


KAISER BROTHERS PRODUCE, INC. v. CHARLES P. SWEENEY Co. 
PACA Docket No. 9113. Agent—Failure to disclose owner- 
Sbin=—DeMOR POS - a ie rc neadioagae Seon eo 


KAPLAN’S FruIT & Propuce Co., INc. v. INTERSTATE PRODUCE, 
Inc. PACA Docket No. 9322. Default order .-...._----- 


KAVANAGH DISTRIBUTING Co. v. WooDY HERRIN PRODUCE AND 
MEMPHIS PRODUCE EXCHANGE. PACA Docket No. 9072. 
Broker—Guarantee of payment—Failure to prove—Accept- 
ance—lLiahility——-Default <..2662.266cssn nec kcecnne 


KELLY & WEATHERINGTON, INC. PACA Docket No. 9429. 
Failure to pay—Publication of facts.__.__..__.__._.__-------- 


KIENE, ELL v. PoTATO SERVICE. PACA Docket No. 9433. Rep- 
aration awarded—Detault .... noc nnn nceccnee 


KNOWLES & COMPANY v. SOUTHERN PRODUCE Co., INc. PACA 
Docket No. 9630. Reparation—Default -..._.._...-_----- 


KoPKE, WILLIAM H., Jr. v. M. Bross. PACA Docket No. 9291. 
Acceptance—Liability—Percentage of decay ~----------- 
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KowWINSKY, JOSEPH v. GARDNER Bros. PACA Docket No. 9108. 
Accord and_ satisfaction—Packaging—Failure to prove 
damages—Acceptance—Liability _-----------  ---------- 


KUNDERT, RUBEN v. IDAHO PoTATO PACKERS Corp. PACA 
Docket No. 9002. Inspection—Acceptance—Notice of rejec- 
ti0n—Counterclaim dismissed ......-........-...--.....- 


L. A. BocKSTAHLER & Co. v. C. J. GOODSELL. PACA Docket 
No. 9459. Reparation—Default ..................«=...- 


L. GILLARDE SONS CoMPANY v. I. MELTZER & SON, INc. PACA 
Docket No. 9048. F.o.b. acceptance final—Suitable shipping 
condition—Improper instructions to carrier—Damages -- 


L. GILLARDE SONS CoMPANY v. I. MELTZER & SON, INc. PACA 
Docket No. 9048. Petition for reconsideration—Dismissal--_ 


L. TorN & SON v. CHARLES BERTOLINO. PACA Docket No. 
9571. Reparation awarded—Default order ~-_-.-------_- 


L. Torn & Son v. JOHN MINAIDIS. PACA Docket No. 9478. 
BbperntiOn— COND 62 oe ee ceceeee 


L. TorN & SON v. FRANK PUSATERI. PACA Docket No. 9576. 
Reparation awarded—Default order ~-.----------------- 


L. Torn & SON v. FRANK PuSATERI. PACA Docket No. 9576. 
Stay order—Pending issuance of further order _-_----~-- 


L. Torn & SON v. FRANK PusaTERI. PACA Docket No. 9576. 
PN MNO OUI 2 no ie oe 


LAKESHORE GROWERS COOPERATIVE ASSOCIATION v. OAKS PRO- 
DUCE COMPANY. PACA Docket No. 9616. Reparation—De- 
ROME oe ot oe hee eee oe — 


LANDON Co., THE v. PETE’S GARDEN Spot. PACA Docket No. 
9513. Dismissal—Death of respondent _._._-._.._-______ 


LEo YOUNG, INC. v. SOUTH SIDE FRUIT MARKET. PACA Docket 
9575. Reparation awarded—Default order ~-....------_- 


LEON, Oscar L. PACA Docket No. 9310. Application for li- 
ecnne sdonied—Detawls 6 252 ee en 


LEVINE, CHARLES. PACA Docket No. 9068. Dismissal—On 
TASC Ol COMNININEN Goo oo ae cence eth ceeecen 


LEwIs, WALKER, JR. v. SOUTH SIDE FRUIT MARKET. PACA 
Docket No. 9184. Acceptance—Liability—Contract price— 
Reasonable value—Novation ~-----.--------------.----- 
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LEWIS, WALKER, JR. v. SOUTH SIDE FRUIT MARKET. PACA 
Docket No. 9184. Stay order—Pending issuance of further 
OE see ccna elec eae eater iar aire eee 984 


LEWIs, WALKER, JR. v. SOUTH SIDE FRUIT MARKET. PACA 
Docket No. 9184. Petition for reconsideration—Dismissal__._ 1260 


LOMBARDI FRUIT & PRODUCE COMPANY v. LOIS ELAIN NEU- 
MILLER, d/b/a Lois NEUMILLER, AND/OR FREDERICK NEU- 
MILLER, d/b/a NEUMILLER PrRopUCE. PACA Docket No. 
8947. Failure to prove—Dismissal ~.-------------------- 337 


LONG ISLAND PRODUCE & FERTILIZER Co., INC. v. E. D. ASLAN 
PropucE Co., Inc. PACA Docket No. 9465. Reparation— 
NN is i iia eae eee 731 


LYNN, FLoyp L. v. J. L. BUDREAU & Co. (INc.). PACA Docket 
{ No. 9558. Reparation awarded—Default order -._-_----- 1188 


M. Botner & SON, INC. v. CENTRAL PRODUCE Co., INC. PACA 
Docket No. 9389. Damages—Resale—Failure to prove— 
RNR, scien eet ate aoe ae 1549 


M. J. M. Propuce EXCHANGE v. SAM BarsI Sons, INc. PACA 
Docket No. 9481. Dismissal—On motion of complainant.. 1030 


MACCLAREN, H. C. v. M-T Fruit & Propuce, INc. PACA 
Docket No. 8797. Petitions for reconsideration—Res judi- 
cata—Statute of Frauds—Amount of counterclaim—Dis- 
WHERE soc ciieitcemmucnqa ancien Sawaal ee eee 706 


MaAGiIc VALLEY PRODUCE COMPANY v. SOUTHERN PRODUCE CO., 
Inc. PACA Docket No. 9612. Reparation—Default ___-- 1437 


MALEY, CHARLES DAviID, TRUSTEE OF THE ESTATE OF THOS. 
D. PALELLA & SONS, INC., BANKRUPT v. JOHN ANTONIO. 
PACA Docket No. 8567. Broker—Advance—Reimburse- 
WONG wncese eae ccenc cee en amen oaeeeree ae 241 


MarRIon County Citrus Co. v. EGAN, FICKETT & COMPANY. 
PACA Docket No. 9195. Consignment—Purchase—Suitable 
shipping condition—Oranges—Damages ~---------------- 1289 


MARSHBURN, INC., ALSO TRADING AS MARSHBURN FARMS v. 
3 J’s FrRozEN Foop SPECIALTIES, INc. PACA Docket No. 
} GEOG. Temata TIE oi esscstsicincenecienecen 914 


MARTIN HERMAN & SON v. LESTER VANDERBURG, PACA Docket 
9617; Repavation—-Delaull <2. s.c2cescccndesnsnsssaccue 284 


| Max Lutz ComMpaANy v. THE H. Rouw Company. PACA 
Docket No. 9220. Joint Account—State licensing law—Bur- 
Get: GE PieO® actccenesnces codon soe eee 1171 
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Max Lutz ComMpANy v. THE H. Rouw ComMpaANy. PACA 
Docket No. 9260. Dismissal—On motion of parties ------ 


Mazzi FarRMS v. WIESCAMP PrRopUCE Co. PACA Docket No. 
9395. Reparation awarded—Default ~------------------- 


McNair, JoE v. Roy Pica Propuce. PACA Docket No. 9468. 
MepEBEGION=—DeIEIND 2.2 sce ano ecco occ 


MENDELSON-ZELLER Co., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Warranty—Rejection—Reasonable 
I i ea 


MENDELSON-ZELLER Co., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Stay order—Pending issuance of 
RBM RN INI 5 sk a i a ee 


MENDELSON-ZELLER CoO., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Stay order vacated—Prior order 
FN a ie ee 


MENDELSON-ZELLER Co., INC. v. MURLAS BROTHERS COMPANY. 
PACA Docket No. 8852. F.o.b. sale—Grade -_____________ 


MERCED TOMATO GROWERS Coop. ASSN. v. JONES TOMATO 
House, Inc. PACA Docket No. 9386. Acceptance—Liability 
—Bankruptcy—Discretion of Secretary -_-..._...______- 


MERCED TOMATO GROWERS CO-OPERATIVE ASSOCIATION v. 
SOUTHERN Propuce Co., INc. PACA Docket No. 9603. 
OR RERUIO ORIN Ko ee ee 


MERIT PACKING Co. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9205. Extinguishment of debt—Promis- 
BORN MON ic See eee eeeet a ka ee 


MERLINO, F. S. v. LESvoSs TOMATO PACKING Co., INC. AND 
Curis SPINGUS. PACA Docket No. 9327. Reparation—De- 
AN a ea 


MEYER TOMATOES v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9078. Allocation of payment—Promis- 
BOPY Tl OVRNIOR Seek See aed de eeccensenc 


MICHAEL A. CONN, INc. v. BucK’s TOMATO Co., INc. PACA 
Docket No. 9503. Reparation—Admission of liability ~._- 


MILAN TOMATO CORPORATION v. LAKESIDE PropucE Co. PACA 
Docket: No. 9309... Default order ...-......-....2........ 


MONTICELLO POTATO SHIPPERS, INC. v. S. Boova & Co. PACA 
Docket No. 9820.. Default..order .........-==............ 
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Moore Foop SALES COMPANY v. 3 J’s FROZEN Foop SPECIAL- 
Ties, INc. PACA Docket No. 9496. Reparation—Default._. 914 


Moore’s, Inc. PACA Docket No. 9522. Dismissal—With- 
deewal of comaimt «325k koe ee 1308 


Morris Bros. FRUIT COMPANY v. INTERSTATE PRODUCE INC. 
PACA Docket No. 9326. Reparation—Default -__-__---- 284 


Mutir-RoBerts Co., INc. v. BucK’s TOMATO Co., INc. PACA 
Docket No. 9438. Reparation—Admission of liability _--. 1435 


MourieETta Farms Co. v. M & C Propuce Co., INc. PACA 
Docket No. 8942. Order upon reconsideration ~._._._-_- 488 


MUTUAL PRODUCE, INC. v. EVANS Bros. PACKING COMPANY. 
PACA Docket No. 9408. Reparation awarded—Default _. 587 


MUTUAL VEGETABLE SALES v. J. A. MORGAN PRopDucE, INC. 
PACA Docket No. 9196. Transportation service and condi- 
tions—Rejection—Without reasonable cause ~-_-.-.-_-_- 882 


NATIONAL FRUIT CANNING Co., INC. v. SUSQUEHANNA FROZEN 
Foop CENTERS, INc. PACA Docket No. 9384. Reparation 
awarded—Admission of Liability ~-...._-_-----.--_--_- 511 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. JIMMIE SHMON, 
PropuCcE BrRoKER. PACA Docket No. 8857. Contract—Pur- 
chase—Novation—Adjustment —------------------------- 150 


NEWBERN GROVES, INC. v. JACK Kirspy. PACA Docket No. 
OG06. . Wigiau Ge Soh no ee 158 


NICoLts, W. H., JR. v. ELIAS Ruiz & Co. PACA Docket No. 
9219. Dismissal—Motion of parties --.-_-..--.--------- 1307 


NOFFSINGER FARMS v. WIESCAMP PRODUCE Co. PACA Docket 
No. 9536. Reparation—Default ..........<-......cnseu. 1032 


NOLAND Bros. v. ToM ARMSTRONG. PACA Docket No. 9484. 
Repurstion=—Deteelt. wc csce see cece beens 733 


NoRDEN FRuit Co., doing business as CAL FRUIT v. MARIDON 
Propuce Co. PACA Docket No. 9565. Reparation awarded 
— AUG -O9GO8* onc en cean i cndmeaetee ae eee 1188 


NORTHERN FARMS, INC. v. MAINE STATE POTATO Co., INC. 
PACA Docket No. 9242. Acceptance—Sprout inhibitor— 
Damages—Failure to sustain .......<<-. 2s25n522---. 8s 1148 


NORTHERN FARMS, INC. v. MAINE STATE Potato Co., INC. 
PACA Docket No. 9242. Stay order—Pending issuance of 
Set CRON scien eee ne ereecieaeeeen eeens 1190 
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NORTHERN POTATO SALES, INC. v. FARMERS CO-OP ASSOCIA- 
TION. PACA Docket No. 9537. Reparation—Default ---- 


Nucuiger SALES v. HEINTZ PRropucE Co. PACA Docket No. 
0629, Reparation—Default .......5...-.-2=.<....5.-5.5- 


OAS, HJALMER v. Potato SERVICE. PACA Docket No. 9525. 
Pepebation—— Weta ns ose i on ens ednekasecee 


Opom, Marion B. v. DONALD FRUIT & PropucE. PACA Docket 
No. 9480. Dismissal—Settlement ~.....--.--------------- 


OpoM, MARION B. v. THOMAS GANGEMI, JR., INc. PACA 
Docket No. 9215. Contract—Not established—Acceptance 
—Reasonable value—Delivered sale ~--..-.-------_-_--. 


OGAWA BROTHERS v. INTERSTATE PRODUCE INc. PACA Docket 
No. 9336. Reparation—Default ~-_..---.---------_----- 


O’NEIL BROKERAGE Co. v. A. J. FREHNER. PACA Docket No. 
O672. Renmration—Deiawl ~ nck ccecna seen euwsicce 


OREGON PEAR SALES Co. v. HOWARD COHEN Co. PACA Docket 
No. 9074. Contract terms—Failure to establish—Abnormal 
transportation service—Suitable shipping condition—Mu- 
tual rescission—Failure to establish _.._.._.-_--.---_--- 


Paciric Coast Fruit DistripuTors, INc. v. THE AUSTER Co., 
Inc. PACA Docket No. 9000. Rejection—Mutual rescission 
pacer AANA NNN 8 a 


Paciric Coast Fruit DIistrisuTors, INC. v. THE AUSTER Co., 
Inc. PACA Docket No. 9000. Stay order ~-.-------~---- 


PaciFic Co-OPERATIVE UNION v. EMERALD Foops Inc. PACA 
Docket No. 9587. Damages—Failure to order shipment— 
Effective date of storage charges—Interest—Default -_-_-_ 


PARAMOUNT CITRUS ASSOCIATION, INC. v. CENTRAL WASH- 
INGTON PRODUCE COMPANY, INC. and/or E. R. Roy DAHLSON, 
d/b/a COACHELLA VALLEY LIME Co. and/or Roy BERT 
FARMER, d/b/a COACHELLA VALLEY LIME Co. PACA Docket 
No. 8891. Failure to prove agency—Reparation awarded___ 


PARDI-BOONE VEGETABLES, INC. v. I. MELTZER & SON, INC. 
PACA Docket No. 9146. Novation—Payment—Dismissal __ 


PASKOFF Bros. COMPANY v. ScoTT FINKS Co., INc. PACA 
Docket No. 9041. Justified rejection—Failure to deliver— 
DURTRP ER: ose e teehee cee eaaweaadaneeeo 


PATMON FARMS v. WESTERN PRODUCE Co. PACA Docket 
No. 9241. Failure to order shipment—Damages -------_--- 
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PEARCE-YOUNG-ANGEL COMPANY v. KELLY’s PrRopuCE. PACA 
Deeket Ne, 9838. Default order 22.2.2 55565-65255-56 


PENINSULA Farms, INC. v. BOKMAN BROKERAGE Co. PACA 
Docket No. 8704. Delivered sale—Grade—Acceptance— 
CO — TN a so ig re eee 


PERRINE TOMATO GROWERS v. KELLY & WEATHERINGTON, INC. 
PACA Docket No. 9399. Reparation—Admission of liability 


PERU ORCHARD COMPANY, INC. v. ECONOMy PRODUCE CoMm- 
PANY. PACA Docket No. 9029. Failure to prove damages— 
Delivery of excess produce—Acceptance—Liability _..__- 


PERU ORCHARD COMPANY, INC. v. ECONOMY PrRopUCE CoM- 
PANY. PACA Docket No. 9029. Dismissal—Settled _____- 


PETERSON, Roy W. v. Harry SANDBURG. PACA Docket No. 
9049. Contract price—Liability .....................--- 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
JOE HANNA. PACA Docket No. 9347. Reparation—Default 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
PULVER PRoDUCE Co. PACA Docket No. 9508. Reparation 
sree RUNNIN = ce ice so tactic a a a rea ed a er 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
R-B Propuce Co., Inc. PACA Docket No. 9627. Reparation 
sia ccs cit cass a rus ey bos enigma pl ee aaa la ae 


PipPpING PAcKING Co., INC. v. BuCcK’s TomATo Co., INC. 
PACA Docket No. 9499. Reparation—Default __.-_-_--- 


PIPPING PACKING Co., INC. v. DIXIE-CENTRAL PRODUCE Co. 
PACA Docket No. 9312. Dismissal—On motion of com- 
DIGINONG: soo otenso SesSbeatot Soe suns 


Pitsco, EpwArp v. Mart GROEN Co. PACA Docket No. 
9868. Reparation—Delault ........ 2 2.5. ssn ena 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. KALEEL BROTH- 
ERS, INc. PACA Docket No. 9271. Acceptance—Warranty 
—Suitable shipping condition—Onions ~____---_--------- 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. KALEEL BROTH- 
ERS, INc. PACA Docket No. 9271. Petition for reconsider- 
SA RD ok ase seed charg 


PopovicH, JOHN, JR. v. THE A. E. ALBERT & Sons, Inc. PACA 
Docket No. 9025. Warranty—Chipping quality of potatoes 
—Rejection—Failure to prove—Acceptance—Liability -_-- 
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PotH VEGETABLE COMPANY v. B & F BROKERAGE. PACA 
Docket No. 9333. Reparation—Default ~-.--------------- 


PoTKAy, CHARLES v. NEw BriTAIN Fruit & PRoDUCE Co. 
PACA Docket No. 9532. Reparation—Default ~---.----- 


Power BroTHERS v. M. D. McCurpy Potato Co., Inc. PACA 
Docket No. 9485. Dismissal—On motion of complainant_- 


Prwe O’TexAs Citrus ASSOCIATION, INC. v. BouER FRuIT & 
VEGETABLE COMPANY. PACA Docket No. 9432. Repara- 
MOSSES eh oes ee ee ee ee es 


PRITCHARD, CHARLES A. v. GEORGE ANDREWS. PACA Docket 
No. 9188. Reparation—Default =...................-... 


PRODUCE CREDIT ASSOCIATION, INC. v. JAMES JOHN AIELLO. 
PACA Docket No. 9421. Reparation—Default _.._._-_-- 


PRODUCE CREDIT ASSOCIATION, INC. v. J. GOLDBERG & Co. 
PACA Docket No. 9491. Reparation—Admission of liability 


PrRoDUCE SALES Co. v. M & M Propuce Company, INc. PACA 
Docket No. 9614. Reparation—Default ~_..._._._-______ 


R. B. Topp Propuce Co., INc. v. Woopy HERRIN PRODUCE. 
PACA Docket No. 9541. Reparation—Default  .....______ 


R. F. TApPLETT Fruit & Cotp STORAGE Co. v. DAvE Cook 
Propuce. PACA Docket No. 9461. Reparation—Default__ 


RAILROAD SELLING AGENCY, INC. v. JOHN MICELI FrRuIT Com- 
PANY. PACA Docket No. 9167. Acceptance—Liability— 
Damages—Not established ~..-----_---.----_----------- 


RAILROAD SELLING AGENCY. v. WILLIAM SCHLANGER, d/b/a J. 
SCHLANGER & Sons. PACA Docket No. 9296. Dismissal— 
aR 3 a sh es Caen ania Th a hs a 


REAVES, GEORGE W., JR. v. W. R. WILSON & SONS COOPERATIVE 
Assoc. PACA Docket No. 9425. Dismissal—Settlement___ 


REICHLE, EARL A. v. HARRISBURG DAILY MARKET, INC. PACA 
Docket No. 9570. Dismissal—Motion of parties _.___-_--- 


RicHARD A. GLASS COMPANY, INc. v. C. A. MILOSLAVICH, JR. 
PACA Docket No. 9031. Delivered sale—Quality of grapes 
——eiire to (prove DrOReR .... 2.2.5 


RITTER-Price Co., INC. v. MARTIN PrRopUCE INc. PACA Docket 
No. 9306. Dismissal—On motion of complainant ~-_-_--_ 


Roork, Lester T. v. RuTH’s PropucE. PACA Docket No. 
O416.. Reparation—Detault) ... 5... .5 se ee eco ces cnn 
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S. E. JoHNSON CoMPANY v. JAMEs J. AIELLO. PACA Docket 
No. 9467. Reparation—Default ~....-------.----------- 730 


S. L. CRISAFULLI Propuce v. L. RoBLEs Propuce. PACA 
Docket No. 9526. Reparation—Default _....-_.---------- 1031 


S. Strcu1a Fruit Co. v. INTERSTATE Propuce, INc. PACA 
Docket No. 9323. Reparation—Default ~-...-.--------- 283 


SALINAS LETTUCE FARMERS COOPERATIVE v. RAy BOLL Co. 
PACA Docket No. 9228. Rejection—With reasonable cause 
——MiercRORiGiA. .cccccticcitwexcdcaeeeascoeeeuons 1145 


SALINAS VALLEY VEGETABLE EXCHANGE v. JOHN TAXIN COM- 
PANY. PACA Docket No. 9110. “Good quality and condi- 
tion”—Consignment—Guaranteed advance—Suitable ship- 


tie’ CONUMION: 2. ccn bec e ee eaeesneeeasam eee 878 


Sat RIVER VALLEY PRODUCE, INC. v. S. ALBERTSON COMPANY, 
INCORPORATED. PACA Docket No. 9252. Joint account— 
Weight specifications—Weight on bill of lading—Breach 
of contract—Failure to prove ....<.......-.-...-....-5 1160 


SAN ANTONIO FOREIGN TRADING COMPANY v. STEPHANSON’S 
Bakery, INc. PACA Docket No. 9292. Reparation—Default 157 


SANTA CLARA PropUCE, INC. v. CALIFORNIA PRODUCE Ex- 
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